United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


OCTOBER TERM, 1915. 


No. 2876. 


281 


REUBEN TWYMAX. INDIVIDUALLY AND AS EXECUTOR 
OF SMITH TWYMAX, DECEASED, APPELLANT, 

/ ^^ELLEN GERTRUDE CARTER. 


< 2 * 2 % ^ 

FILED SEPTEMBEIt 20, 1015. * 


AND 


No. 2877. 

-rfu ‘c. 


d ELLEM5ERTRUDE CARJtER, A 




REUBEN TWYMAN, INDIVIDUALLY AND AS EXECUTOR 
OF SMITH TWYMAN, DECEASED. 

FILED SEPTEMBER 21, 1015. 


APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


PRINTED OCTOBER 28, 1015. 

















Court of Appeals of the District of Colombia. 

OCTOBER TERM, 1915. 


No. 2876. 

REUBEN TWYMAN, INDIVIDUALLY AND AS EXECUTOR 
OF SMITH TWYMAN, DECEASED, APPELLANT, 

V8. 

ELLEN GERTRUDE CARTER, APPELLEE. 

FILED SEPTEMBER 20, 1915. 

AND 

No. 2877. 

ELLEN GERTRUDE CARTER, CROSS-APPELLANT, 

V8. 

REUBEN TWYMAN, INDIVIDUALLY AND AS EXECUTOR 
OF SMITH TWYMAN, DECEASED, APPELLEE. 


APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

FILED SEPTEMBER 21, 1915. 


INDEX. 

Original. Print 


Caption.*.. a 1 

Bill of complaint. 1 1 

Answer of defendant. 12 7 

Joinder in issue. 16 9 

Opinion. 16 9 

Decree. 17 10 

Appeals noted. 18 11 


Judd & Detweileb (Inc.), Printers, Washington, D. C. t October 22, 1915. 













11 


INDEX. 


t 



Original. Print 

Memoranda: Appeal l>ond of plaintiff approved and filed; ap¬ 


peal bond of defendant approved and filed. 18 * 11 

Assignment of errors by Ellen G. Carter, cross-appellant. 19 !1 

Assignment of errors by Iteuben Twyman. defendant. 20 12 

Designation of record. 21 13 

Clerk’s certificate. 22 13 

Statement of evidence. 23 13 

Testimony of Ellen Gertrude Carter. 23 13 

Bertha W. Clay. 29 18 

Anuie Bain. 35 22 

Janet Green. 35 22 

Barney M. McKay. .37 24 

Philip Gay. 40 26 

Wm. Shields. 41 26 

Geo. It. Hawkins. 41 27 

Margaret Caldwell. 41 27 

Matilda Lucas. 42 28 

Mary E. West. 43 28 

S. C. Moore.‘ 44 29 

F. R. Ullrner. 45 30 

Reuben Twyman. 46 30 

J. M. Woodward. 54 35 

Dr. C. H. Marshall. 57 38 

Frances L. Garland. 61 40 

B. L. Lucas. 64 42 

R. F. Richardson. 66 42 

Ellen Gertrude Carter (for defendant). 69 46 

F. R Ullrner. 70 47 

P. L. Webb. 70 47 

Dr. E. II. Sothoron. 71 47 

Elizabeth Walton. 71 48 

David Houston . 72 48 

W. H. Matthews. 72 49 

E. Gertrude Carter (recalled). 74 49 

Dr. Montgomery Hunter. 75 50 

Rev. J. M. Waldron. 75 51 

A. F. Johnson.:.. 76 51 

Stipulation as to value of house. 76 51 














































Court of Appeals of the District of Colombia. 


No. 2876. 

Reuben Twyman, Individually, <fec., Appellant, 

vs. 

Ellen Gertrude Carter. 

No. 2877. 

x 

Ellen Gertrude Carter, Appellant, 

vs. 

Reuben Twyman, Individually, &c. 


a Supreme Court of the District of Columbia. 

In Equity. No. 31663. 

Ellen Gertrude Carter, Complainant, 

vs. 

Reuben Twyman, Individually and Executor of Smith Twyman, 

Deceased, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Bill of Complaint. 

Filed March 3, 1913. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 31663. 

Ellen Gertrude Carter, Complainant, 

vs. 

Reuben Twyman, Individually and Executor of Smith Twyman, 

Deceased. 

To the Supreme Court of the District of Columbia, Sitting in 
Equity: 

The bill of complaint of the above named complainant respect¬ 
fully shows as follows: 

1—2876 





2 REUBEN TWYMAN VS. ELLEN GERTRUDE CARTER. 

The complainant, Ellen Gertrude Carter, born Gilmore, is a 
citizen of the United States and a resident of the District of Co¬ 
lumbia, and she brings this suit in her own right. 

II. The defendant Reuben Twyman is a citizen of the United 
States and of the State of Virginia, in which State he is a resident, 
and he is sued in this action in his own right and as executor of the 
last will and testament of one Smith Twyman, deceased, and as the 
residuary devisee and legatee named in the said will, as is here¬ 
inafter set forth. 

III. In the month of September in the year 1892, the said Smith 
Twyman, now as aforesaid deceased, being then in life, a 

2 widower of the age of about seventy years, and infirm from 
age and ill health, requested the complainant, who was his 
grandniece, to establish her abode with him in the house then and 
afterwards by him occupied as his dwelling, for the purpose of 
taking care of the said house and his domestic affairs, and cooking 
for him, and of attending to his wants and otherwise rendering to 
him such service and attention as his infirm physical condition made 
necessary and desirable; and the said Smith Twyman promised and 
agreed in consideration that the complainant should comply with 
his said request and render such sendees for him, that he would 
pay her at the rate of five dollars for each week that she should 
continue so to live wath him and render the said sendees. 

IV. The house hereinabove mentioned, wherein at the time 
aforesaid and afterward the said Smith Twyman lived and which 
he occupied a* his home, was that dwelling numbered and desig¬ 
nated as Number 502 in Twenty-first Street, Northwest, in the City 
of Washington in the District of Columbia: and the said house is 
built upon and occupies that part of Lot numbered One.(l) in 
Square numbered Eightv-one (81) which is thus described accord¬ 
ing to the plat of the said City, namely; beginning at a point twenty- 
five feet north of the southeast corner of the said lot, thence run¬ 
ning north seventeen feet with the west line of Twenty-first Street, 
thence west bv the full depth of the said lot, thence south on the 
west line of the said lot seventeen feet, thence east to the place of 
beginning, the said land and parcel of ground being that occupied 
by the house aforesaid and by the curtilage, outbuildings and other 
appurtenances connected therewith and together constituting the 

premises occupied and used by the said Smith Tw^vman in 
3 his lifetime as his place of dwelling and home. And one 
of the purposes of this suit is to establish the title of the 
complainant to the said parcel of ground, which is hereinafter men¬ 
tioned and referred to as the premises and real property which is the 

subject of this suit . 

V. The complainant in the aforesaid month of September in the 
year 1892, in compliance with tbe request aforesaid of the said 
Smith Twyman, and in reliance upon and in consideration of his 
promise and agreement aforesaid, took up her abode .with the said 
Twyman in the house and upon the premises mentioned and de¬ 
scribed in the last paragraph hereof, and performed for him such 
sendees as have hereinbefore been stated as by him required. And 
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£he complainant continued to reside in the said house with the said 
Twyman and to perform for him the said services from the month 
last aforesaid until the death of the said Twyman, that is to say, 
until the second day of February, or thereabouts, in the year 1913, 
on which day the said Twyman, being still, as for more than twenty 
years theretofore, dwelling in the said house, died therein. 

VI. During the period through which as aforesaid the complain¬ 
ant continued in the service of the said Twyman, she kept, managed, 
and cleaned his said house, cooked his meals and did the domestic 
washing, took care of the said Twvman’s clothing and attended to 
his personal wants, acting for him as housekeeper, cook, laundress, 
domestic servant, and largely also as nurse and caretaker, the fact 
being that, as he grew older, he became more and more infirm and 
incapable of taking care of himself, whereby it became necessary 
for the complainant to give him much attention, to look more 

to the needs of his clothing and other personal affairs, to 

4 wait upon him, to care for him in his feebleness and illness, 
and in great measure to assist him in dressing, undressing 

and caring for himself. 

VII. The said Twyman paid to the complainant the wages which, 
as aforesaid, he had agreed to pay for her said sendees only for a 
few weeks after the commencement of such services, and he con¬ 
tinued to make partial payments on account of such wages at irreg¬ 
ular and gradually increasing intervals for a few months longer; 
but, after the lapse of six or eight months, he ceased altogether to 
pay her, and he has not paid her nor has she received from him 
any wages or other form of recompense at all since the early part 
of the year 1893. 

VIII. During the said period from the year 1892 to the death of 
said Twyman in 1913, he paid the taxes upon the property herein¬ 
before mentioned and paid for the fuel used in the said house. He 
made also irregular and sometimes infrequent contributions to the 
table. But the complainant was, throughout the said period, obliged 
to purchase with her own means by far the greater part, of the pro¬ 
visions consumed by the said Twyman and herself. 

IX. In the month of September in the year 1902, the complain¬ 
ant became dissatisfied with the existing arrangements and state of 
affairs then continuing as the same are described in the last two 
paragraphs, and particularly with the said Twvman’s failure as 
aforesaid to pay her wages as stipulated between them, and she 
formed the purpose to leave the said house and service of the said 
Twyman. Such dissatisfaction and such purpose she communicated 
to him. He was very averse to her leaving him, and declared, as he 

had frequently theretofore declared, that he would by his will 

5 make suitable provision for her and adequate compensation 
for her services, and he offered to make an agreement in 

writing which should secure her such provision and compensation. 

X. As the result of negotiations then had between the complainant 
and Twyman in reference to this matter and of the character just 
stated, the said Twyman, on or about the fourteenth day of Sep¬ 
tember in the year i902, executed, by signing and delivering to the 
complainant the same, in the presence of two adult witnesses who 
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attested the same by their signatures, a certain paper-writing which 
is of the tenor following, that is to say: 

“Sept. 14, 1902. 

“At my death I want house no. 502, and 8 eight hundred dollars 
to go to my Grand ni-ce E. Gertrude Gilmore. 

(Signed) “SMITH TWYMAN. 

(Signed) “BERTHA W. FRANCIS. 

“JENNIE GILMORE.” 

XI. And the complainant avers the fact to be that, by the words 
“house No. 502” used by the said Twyman in this instrument last 
aforesaid, he meant, intended, and was understood to mean and in¬ 
tend, to describe and designate the house, lot and parcel of ground 
and premises which are mentioned and described in the fourth para¬ 
graph of this bill; that by the name E. Gertrude Gilmore, he meant 

and designated, and intended to name and identify the com- 

6 plainant, whose maiden name was Gilmore, and whom the 
said Twyman habitually called by that name; that the said 

instrument was drawn and executed as a result of the negotiations 
stated in the last paragraph but one hereof, and with reference to 
such negotiations; that the execution of the said instrument by the 
said Twyman was by him meant and intended to be the making of 
a binding promise to satisfy by his will thereafter to be made the 
claims of this complainant, acknowledged by him to be just, and to 
provide by such will for the disposal of the said described property, 
and the bequest of money to the amount specified, in favor and to the 
entitling of the complainant; that the said Twyman meant and 
understood that the ramplainant should understand and accept the 
execution of the said instrument as being for the said purpose and of 
the said effect, and the complainant, as the said Twyman well knew, 
did so accept and understand his execution of the said instrument; 
and that the said instrument was executed by the said Twyman upon 
the consideration and for the reasons and purposes hereinbefore 
stated. 

XII. That, after the execution of the instrument aforesaid, and in 
consideration thereof and in reliance on the promise therein made 
and contained, the complainant, being induced by the said promise, 
and relying thereon, continued to reside with the said Twyman, 
and to serve, attend and care for him, in the manner hereinbefore 
stated, and to an extent thereafter constantly increasing as he became 
older and more infirm, until the time of his death as aforesaid, more 
than ten years after the execution of the said instrument. And the 

complainant avers that her services in the said period of ten 

7 years were more extensive, more onerous and more valuable 
to the said Twyman than those performed by her in the ten 

years before the execution of the said instrument. And she avers 
that her services rendered in the said latter period of ten years were 
justly and reasonably worth not less than five dollars per week. 
During the said period of ten years as for several years before the 
complainant was paid nothing at all on account of wages. 
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XIII. The said Twyman, only seven or eight days before his 
death, and when he was extremely weak in body, and his mind was 
much enfeebled and impaired by his last illness and by opiate medi¬ 
cines, executed a will by which after making a few pecuniary legacies 
of small amount, including a legacy of one hundred dollars to the 
complainant, he devised and bequeathed all the residue of his estate 
to his son Reuben Twyman, named herein as defendant, and nomi¬ 
nated the said Reuben to be executor of the said will. The said de¬ 
fendant has caused the said will to be admitted to probate in this 
court and has qualified as executor thereof, filing with the Register 
of Wills a special bond whereby he assumes the payment of all debts 
and legacies due from the estate of the said Smith Twyman. 
The assets of the said estate, including the premises herein men¬ 
tioned and other real property, are, as the complainant is informed 
and believes, and so avers, of a value exceeding fifteen thousand 
dollars, and the said estate is solvent, being liable for debts of only 
trifling amount beyond the indebtedness, herein shown, to the com¬ 
plainant 

XIV. The said defendant, Reuben Twyman, although fully in¬ 
formed of the matters and things herein stated, and requested to 

recognize the complainant’s right and title to the premises 

8 herein described and to convey to her the legal title therein, 
and requested also to admit and pay to her the debt of money 

whereto also, as is herein shown, she is entitled, has positively re¬ 
fused, and still so refuses. In fact, on the contrary, the said de¬ 
fendant has demanded of the complainant that she leave and remove 
from the premises herein described, and which she has continued to 
occupy since the death of the said Smith Twyman, and that she 
surrender to the said defendant possession of the said premises. 
And upon the complainant’s refusal so to abandon and surrender 
the said premises, the defendant has threatened and declares it to 
be his purpose, to institute -proceedings at law to evict and eject the 
complainant and to dispossess her of the said premises. 

The premises considered, for as much as the complainant is 
within remedy therein at law and without the aid of a court of 
equity, the complainant prays: 

I. That the said Reuben Twyman may be made defendant to this 
bill, in his own right and as executor of Smith Twyman’s will and 
as the residuary legatee and devisee of the said Smith Twyman, and 
that the writ of subpoena issue from the office of the clerk of this 
court,. addressed to the said Reuben Twyman in the said several 
capacities, and requiring him to appear in this court, in accordance 
with the rules thereof, and to answer the exigency of this bill. 

II. That the said defendant, Reuben Twyman, by an order of 
this court to be passed herein, may be enjoined and restrained, dur¬ 
ing the pendency of this suit, from selling, giving, transferring, 
mortgaging or otherwise encumbering or disposing of the premises 

and real property mentioned in this bill and more specifically 

9 designated and described in the fourth paragraph thereof. 

III. That the said Reuben Twyman, defendant aforesaid, 
and his agents, attorneys, associates, and any and all persons or 
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person claiming with him or under him any right title, or interest 
in or to the said real property, whether by color or reason of any 
sale, transfer, gift, mortgage, deed of trust or other form or means 
of conveyancing, encumbrance or disposal, may be enjoined and re¬ 
strained, by order of this court, from presently or in the future 
bringing, instituting or prosecuting any suit or other proceeding at 
law, or in any other court than this, which may or might or shall be 
brought or instituted by him or them, or by any of them, for the 
purpose of recovering the title to or the possession of the said prop¬ 
erty, or of establishing any right, title, interest, lien or encum¬ 
brance, in, to or upon the said premises, or for terminating or inter¬ 
fering with the complainant’s possession thereof, or otherwise dis¬ 
turbing or annoying the complainant in her possession, use and en¬ 
joyment thereof, or for clouding, impairing or in any way rendering 
less valuable and available her title therein; and that an injunction 
of such nature and effect be decreed and made perpetual by a final 
decree to be passed in this suit. 

IV. That by a final decree to be herein passed, it may be declared 
and decreed that the complainant is entitled to the said premises and 
real property hereinabove described, as the owner thereof in fee 
simple, and that the said defendant, holds such title as is in him 
vested by the will of Smith Twyman as trustee for the complainant, 
and that he be required by such decree to make such conveyance of 
such title as shall vest the same in the complainant. 

10 V. That in and by such final decree it may be further de¬ 
creed and declared that the said defendant, as the executor of 
the will of Smith Twyman and as residuary legatee and devisee of 
the said Smith Twyman, is indebted to the complainant in the sum 
of eight hundred dollars on account of services by her performed for 
the said decedent before the fourteenth day of September in the year 
1902, and which are, by the paper-writing hereinabove mentioned 
and dated as of that day, ascertained and acknowledged to be due 
to the said amount in addition to the value of the real property 
aforesaid; and that, by such final decree, it may — declared and 
decreed that the said defendant, as executor and as residuary legatee 
aforesaid, holds the assets, real and personal, of the estate of the said 
Smith Twyman, by the said defendant in such capacities received, 
charged with and subject to a trust in favor of the complainant to 
the extent of eight hundred dollars, and that he may be decreed to 
pay to her that sum. 

VI. That in this suit an accounting may be taken for the purpose 
of ascertaining the extent, amount, character and value of the serv¬ 
ices hereinbefore stated to have been by the complainant rendered 
to the said Smith Twyman after the said fourteenth dav of Septem¬ 
ber in the year 1902, and until the death of the said decedent; and 
that the value of such services being so ascertained, it may be by 
final decree declared and decreed that the said defendant holds the 
assets aforesaid charged with a further trust in favor of the com^ 
plainant to the extent of the sum so found to be the value of the said 
services, and that he may be decreed to pay her the said sum in 
addition to the aforesaid sum of eight hundred dollars. 
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11 VII. And that the complainant may be granted such other 

and further relief as the nature of her case may require or 
warrant and as is consonant with equity and good conscience. 

The defendant to this bill is Reuben Twyman, individually and 
in his own right, and as executor and residuary legatee and devisee 
named in the last will of Smith Twyman, deceased. 

ELLEN GERTRUDE CARTER, 

Complainant. 

CHARLES A. KEIGWIN, 

Attorney for Complainant. 


District of Columbia, 

City of Washington, ss: 

Before me personally appeared Ellen Gertrude Carter, who, being 
first duly sworn, deposed and on oath said that she is the person 
named as complainant in the foregoing bill of complaint by her 
subscribed and knows the contents thereof; and that the statements 
of fact therein made as upon personal knowledge are true, and those 
made as upon information and belief she believes to be true. 

ELLEN GERTRUDE CARTER. 


Subscribed and sworn to before me this 1st day of March, 1913. 
[seal.] JOHN F. A. BECKER, 

Notary Public, D. C. 


12 Answer of Defendant. 

Filed April 1, 1913. 

******* 

The answer of Reuben Twyman to the bill of complaint filed 
against him individually and as Executor of Smith Twyman, de¬ 
ceased, in the above entitled cause, respectfully represents to’ the 
Court as follows: 

1. That he admits the allegations set forth in paragraph 1 of said 
bill of complaint. 

2. That he admits the allegations set forth in paragraph 2 of said 
bill of complaint. 

3. That he denies the allegations set forth in paragraph 3 of said 
bill of complaint, in so far as they state that said Smith Twyman 
was infirm from age and ill health; that the complainant herein was 
the grand niece of said Smith Twyman, and that said Smith Twy¬ 
man, at the time specified, entered into any contract or agreement 
with said complainant to pay her said sum of Five Dollars per week, 
or any other sum of money for services to be rendered by said com¬ 
plainant, as set forth in said bill of complaint, and he calls for strict 
proof of the allegations of this paragraph of said bill. 

4. That he admits the allegations set forth in paragraph 4 of 
said bill of complaint, except to deny any right or title in the com¬ 
plainant in or to the property described therein. 
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5. That he admits so much of paragraph 5 of said bill of com¬ 
plaint, as alleges that said complainant, about the time specified; took 
up her abode with said Smith Twyman, and that she continued to 
reside with him until his death, but that he denies that said com¬ 
plainant went to the house of said Twyman in reliance of any 

13 such promise as alleged, or that she performed any services for 
said Twyman, in consideration of the alleged agreement. 

6. That in answer to paragraph 6 of said bill of complaint, he ad¬ 
mits that said Ellen Gertrude Carter, during the period in which she 
resided with the said Smith Twyman, performed some services in 
connection with the maintenance of the household, as hereinafter set 
forth, but prays for strict proof of the character and extent of such 
services as alleged in said bill. The defendant further states that on 
frequent occasions, said Twyman was compelled to himself perform 
the household duties, and to prepare his own meals and those of the 
complainant, and he further alleges that the household duties were 
not, in any event, arduous, in view of the manner of living of said 
Smith Twyman, and only those which she might be expected to per¬ 
form in consideration of being provided with a home. 

7. That he denies the allegations of the 7th paragraph of said 
bill of complaint, and alleges that said Smith Twyman was not 
legally indebted to said complainant in any manner whatsoever, and 
calls for strict proof of the allegations of said paragraph. 

8. That he denies the allegations of the 8th paragraph of said bill 
of complaint, except those relating to the payment by said Smith 
Twyman of amounts for taxes, fuel, etc., and calls for strict proof 
of the other allegations in said paragraph. 

9. That he denies the allegations of the 9th paragraph of said 
bill of complaint, and calls for strict proof thereof. 

10. That he denies the allegations of paragraph 10 of said bill of 
complaint, and calls for strict proof thereof, and submits that 

14 if the paper writing therein referred to, contains the genuine 
signature of said Smith Twyman, or is otherwise a genuine 

document, it is at most an attempted testamentary disposition of the 
property, and money therein mentioned and referred to, which has 
been revoked by the execution of the last will and testament of said 
Smith Twyman, which will has been duly proven and admitted to 
probate by the Probate Court of this District. 

11. That he denies the allegations of paragraph 11 of said bill of 
complaint, and demands strict proof thereof. 

12. That he denies the allegations of paragraph 12 of said bill of 
complaint and prays for strict proof thereof, except that said com¬ 
plainant did reside with said Smith Twyman, and did perform some 
service in connection with the conduct of said household, but denies 
that any such services were performed in consideration of the al¬ 
leged agreement, and he alleges that such services as were performed, 
were in recompense for acts and things done by the said Smith 
Twyman for the complainant, including permitting her and men- 
bers of her family to make her and their home with him. 

13. That he admits the allegations of paragraph 13 of said bill of 
complaint, in so far as they relate to the execution of the last will 
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and testament of said Smith Twyman, the provisions and contents 
thereof and the proceedings relating to the probate of said will and 
the Qualification of the defendant herein as executor; but denies 
the allegations with reference to the state or condition of the mind 
of said Smith Twyman, and as to the value of decedent’s estate. 

14. That the defendant herein in answer to the 14th paragraph 
of said bill of complaint, states that believing complainant’s claims 
to be unjust and without foundation in law, and an attempt 
15 to defraud him of his rights in the premises, he has refused 
and still refuses to pay the said complainant any sum or sums 
of money or to. recognize her alleged rights in and to the property 
described in. said bill; that he did threaten action to recover pos¬ 
session of said premises and intended to bring same, but that since 
the filing of the bill of complaint herein, he has made no attempt 
to file any proceeding to recover possession. 

And having fully answered plaintiff’s said bill of complaint, this 
defendant prays to be hence dismissed with his reasonable costs in 
this behalf incurred. 

REUBEN TWYMAN. 

County of Orange, 

State of Virginia, ss: 


Reuben Twyman, being first duly sworn on oath deposes and says 
that he has read the foregoing answer by him subscribed, and knows 
the contents thereof j that the matters therein stated upon personal 
knowledge are true, and those stated upon information and belief 
he believes to be true. 

REUBEN TWYMAN. 


Subscribed and sworn to before me this 29th dav of March 4 
D. 1913. J ’ 

R. W. CARTER, [seal.] 

~ . . . Notary Public. 

My Commission expires July 17/1916. 
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Joinder in Issue. 


Filed April 9, 1913. 

******* 

The plaintiff hereby joins issue with the defendant upon the 
answer herein filed. 

CHARLES A. KETGWIN, 

Attorney for the Plaintiff. 

Opinion. 

Filed June 22, 1915. 

******* 

That 9ome agreement should have been made by Smith Twyman 
with the plaintiff under all the circumstances was entirely within 
2—2876 
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the range of the probabilities. That such an agreement was made 
is satisfactorily proved. The agreement was that Twvman should 
devise to the plaintiff the premises referred to in the bill and be¬ 
queath to her the sum of Eight hundred dollars ($800). The evi¬ 
dence did not warrant a finding that there should be a gift of the 
house and of Eight hundred dollars as compensation for services 
rendered up to September 14, 1902, and that the plaintiff should 
receive in addition compensation for services rendered after that 
time. 

There should be a decree for the plaintiff as above indicated— 
that is, for a conveyance and for payment. 

By the Court. 

WALTER I. McCOY, Justice. 
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Decree. 


Filed July 22, 1915. 

* * • * * * * 


This cause having come on to be heard upon the pleadings and 
the evidence, and having been argued by counsel and considered 
by the court, it is, this the 22d day of July in the year 1915, ad¬ 
judged, ordered, and decreed. . 

That the defendant, Reuben Twvman, as executor, as heir and as 
devisee of the late Smith Twyman, deceased, be, and he hereby is, 
required and directed, bv a deed appropriate for that purpose, to 
convev to the plaintiff, Ellen Gertrude Carter, in fee simple, all the 
title which he, the said Reuben Twyman, has or which he may be 
entitled to claim, as heir, devisee and executor of the said Smith 
Twyman in and to the real estate described in the bill of com¬ 
plaint herein filed, the same being the premises known and desig¬ 
nated a« the house numbered 502 in Twenty-first Street, north¬ 
west, in the City of Washington, together with the lot and parcel 
of ground whereon the said house is built, and constituting the 
curtilage thereto, the same being a part of lot numbered one (1) in 
square numbered eighty-one (81) according to the plat of the said 


That all the title which the said Smith Twyman, deceased, had in 
his lifetime in and to the real estate aforesaid is declared to be 
vested in the said plaintiff, Ellen Gertrude Carter, in fee simple; 

That the said defendant, Reuben Twyman as executor of the said 
Smith Twyman, deceased, be, and the same hereby is, required and 
directed to pay to the said plaintiff or her attorney of record herein 
the^um of eight hundred dollars, with interest thereon at the rate 
of six per cent per annum from the second day of February 
1 ft in the vear 1913 until the same shall be paid, together with 
the costs incurred by the said plaintiff in this cause, and 
that the said plaintiff have execution therefor as at law 

It is further adjudged, ordered, and decreed that such relief asis 
prayed in the plaintiff’s bill of complaint further than and addi- 
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tional to such relief as is herein granted her be, and the same is. 
denied. 

From the foregoing decree the defendant, in open court, praya an 
appeal to the Court of Appeals of the District of Columbia, and the 
same is allowed him; and the penalty of the bond for the costs of 
such appeal to be given by him is fixed in the sum of one hundred 
(100) dollars. 

And from so much of the foregoing appeal as denies to the plain¬ 
tiff relief further than and additional to that herein granted, the 
plaintiff in open court prays an appeal to the Court of Appeals of 
the District of Columbia, which appeal is allowed her; and the 
penalty of the bond for the costs of such appeal to be given by her 
is fixed in the sum of one hundred (100) dollars. 

WALTER I. McCOY, 

Associate Justice. 

The foregoing decree is, in point of form, satisfactory to us. 

C. A. KEIGWIN, 

Attorney for the Plaintiff. 

RALSTON & RICHARDSON, 

Attorneys for the Defendant. 

Memoranda. 

August 5, 1915.—Bond on appeal by plaintiff approved and filed. 
Bond on appeal by defendant approved and filed. 


19 Assignment of Errors by Ellen G. Carter, Cross Appellant. 

Filed August 5, 1915. 

* ****** 

The above named plaintiff, having appealed to the Court of Ap¬ 
peals, of the District of Columbia, from the final decree entered in 
the above entitled cause on the 22nd day of July, 1915, assigns as 
errors in the said decree, and says that there are therein the fol¬ 
lowing 

Errors. 

1. The Court erred in this, that by the said decree it denied to 
the aforesaid plaintiff all of the relief prayed by her in her bill of 
complaint other and further than that relief which is granted by 

the said decree. ...... , 

2. The Court erred in this, that by the said decree it failed and 

refused to allow the said plaintiff compensation for the sendees ren¬ 
dered by her to the late Smith Twyman after the 14th day of 
September, 1902, and to the time of his death in February, 1913. 

3 The Court erred in this, that it failed to find as matter of fact 
that the late Smith Twyman agreed and contracted to pay the said 
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plaintiff for her services at the rate of $5.00 per week, and that she 
performed the services by her agreed to be performed from the 
month of September, 1891, until the month of February, 1913, and 
in failing to allow the said plaintiff compensation for her services 
at the said rate for the said period. 

4. The Court erred in this, that it failed to find and ascertain the 
reasonable value of the services rendered by the said plaintiff to 
the said Smith Twvman, and to allow her compensation equivalent 
to the reasonable value of such services. 

5. The Court erred in this, that it, in effect, found and 
20 held that the sole ground and measure of the plaintiffs 
right to recover was the document executed by Smith Twy- 
man on September 14, 1902, instead of finding and holding that 
the plaintiff was entitled to recover compensation for her services 
in virtue of the express agreement of Smith Twvman antecedent 
to the execution of the said document, and in virtue also of the 
agreement to pay such compensation which is implied by law in 
such a case. 

CHARLES A. KEIGWIN, 

Attorney for the Plaintiff . 


Assignment of Errors by Reuben Twyman, Defendant. 

Filed August 24, 1915. 


The defendant assigns the following errors on his appeal from 

the decree entered in the above cause: 

1. The Court erred in finding that there was sufficient evidence 

establishing the agreement by Smith Twyman that the plaintiff 
should receive the real estate mentioned in said decree and the sum 
of $800.00, and that the evidence claimed to establish agreement 
was of such character as to warrant the enforcement of said agree¬ 
ment by specific performance. . , _ 

2. The Court erred in finding that the paper introduced as evi¬ 
dence by the plaintiff, and purporting to be an agreement signed 
by the said Reuben Twyman, was, in fact, an agreement signed by 

said Twyman. , , . 

3. The Court erred in not holding that the alleged written agree¬ 
ment referred to in the bill of complaint and offered in evidence by 
the plaintiff was fraudulent and in not dismissing said suit for the 

reason that it was based upon said fraudulent paper. 

4. The Court erred in not holding that under the circum- 
21 stances of this case, the remedy of the plaintiff was by an 
action at law, and not by a suit in Equity by specific per- 

h. t. wnn,E,A 

RALSTON & RICHARDSON, 

Attorneys for Plaintiff. 
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Designation of Record. 

Piled August 24, 1915. 

* * * * * . * * 

We hereby designate the following as the record for appeal in the 
above cause. 

1. Bill of Complaint, filed March 3, 1913. 

2. Answer, filed April 1, 1913. 

3. Application, filed April 9, 1913. 

4. Opinion, filed June 22, 1915. 

5. Decree entered July 22, 1915. 

6. Assignment of Errors, filed August 5, 1915. 

7. Notation of filling bonds, August 5, 1915. 

8. Assignment of Errors, filed August 24, 1915. 

9. This designation of Record. 

RALSTON & RICHARDSON, 

- Attorneys for Defendant. 

22 Supreme Court of the District of Columbia. 

• United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
21, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 31663 in Equity, wherein 
Ellen Gertrude Carter is Complainant and Reuben Twyman, In¬ 
dividually and Executor of Smith Twyman, Deceased, is defendant, 
as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 10th day of September, 1915. 

* [Seal Supreme Court of the District of Columbia,] 

JOHN R. YOUNG, Clerk. 

23 In the Supreme Court of the District of Columbia. 

In Equity. No. 31663. 

Ellen Gertrude Carter, Plaintiff, 

V8. 

Reuben Twyman, Defendant. 

Statement of Evidence. 

Testimony for the Plaintiff. 

Ellen Gertrude Carter, plaintiff in the cause ; a colored woman 
about 40 years of age; was a grandniece of Smith Twyman. He 
died in Washington February 2, 1913. 
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Went to live with Smith Twyman about September 15th, 1891; 
he was then a widower since the preceding March, and was 69 or 
70 years old; lived at 502 Twenty-first St., N. W., where he con¬ 
tinued to live until his death. This stepson and the latter’s wife 
were then living in the house, but left after 9 or 10 months. 

I continued to live with Twyman until his death; did all the 
work that was to be done in the house, cooking, house-cleaning, 
washing, ironing, mending, and taking care of my uncle in every 
possible way; mended and took care of his clothes made some of his 
underclothes, cooked three meals a day. As he grew older his 
health declined, and it was very bad for 12 or 13 years before his 
death; I had to take care of him, wait on him, had to sleep in the 
same room, go for the doctor sometimes at 1 or 2 in the morning, 
rub and wash him, assist him in dressing and undressing, attend 
to him as if he were a baby in a sense. 

I bought all the vegetables. He would buy fresh meat once a 
week, and sometimes a little sugar and coffee; I bought more than 
half of the table supplies through the whole period. 

Smith Twyman, when I went there, promised to pay me five dol¬ 
lars a week for my sendees. (Objection under Code, s. 1064). He 
paid me irregularly and incompletely for about 8 months, about 
half of what was due in that period; then he ceased to 
24 pay anything, assuring me that it would be all right; and 
he has paid nothing at all since the lapse of the first 8 
months. I have received no wages since that time. 

Sometime before 1902—in or about 1896—T married Carter, a 
barber. He lived with us for 18 months or two years, then left 
and went to Virginia to live. He insisted that I should come and 
live with him. My uncle did not want me to marry, and did not 
want me to leave him to go to my husband. I told uncle I should 
have to go; this was in the fall of 1902. He said: 

“Oh, no; you are not crazy enough to leave me, because you 
know I have fixed everything for you, and everything will be all 
right; so do not leave me, I want you to stay with me.” 

I said: “Uncle, if you were to die, I could not do anything; I 
would not have anything if you were to die, and I would have to 
go to work.” 

He said: “I can make a written agreement, and it will be all 
right, and people can see I am not so bad as people think.” 

And I said: “All right.” 

My two sisters were there and a Mrs. Green. She did not wit¬ 
ness the agreement because she could not write. 

The paper which is set out in the bill (and is afterwards in¬ 
troduced as Exhibit E. G. C. No. 1) was written by my sister 
Bertha W. Francis. It was witnessed by her and by another sister 
Jennie Gilmore, who is now dead. 

My maiden name was Gilmore, and uncle would never call me 
hv another name. The house described in that paper as 502 was 
that in which we lived and which was the subject of the previous 
conversations. My uncle always said he would give me that house. 

That paper was signed on the day on which it was dated. 
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After that date 1 continued to live with my uncle as before. 1 
understood that he would provide for me in his will as promised 
in that paper, and until his last moments he always said that he 
would. 

My services afterwards were even more laborious and more valu¬ 
able to my uncle. Before the execution of that paper, he 

25 had always said he would provide for me in his will; when 
I would ask for wages, he would always tell me to wait and 

he would make it right, and -that the house should be mine after 
his death. 

Cross-examination: 

I was first married at the age of 13 or 14, to a colored preacher 
named Barnett; I left him after a few months, and he died soon 
afterwards. When I went to live with Smith Twyman, I was 18 
or 19 years old. 

Smith Twyman opened a small grocery about 10 years after I 
went there, ran it 6 or 8 months, and sold it. He opened another 
about November, 1912, in the house belonging to him next door to 
No. 502, and we ran it together. 

I worked in a laundry, in E St. near our house, beginning 4 or 5 
years after 1891 and continuing for about 3 years. During this 
time, I continued to work for my uncle, cooking all his meals 
and attending to the house. 

About 9 years I began to work as charwoman at the War De¬ 
partment; would go at 5 in the morning and work for 2 hours; 
and am still so employed. 

I have not worked elsewhere. I have generally waited on cus¬ 
tomers in the store; uncle sat around and read his Bible. 

I have been told that I am his grandniece by Smith Twyman 
and by my mother. First saw him in Virginia when I was a little 
girl. My father's name was Albert Gilmore. I was born at Orange 
Court House. 

My husband Carter is dead. 

In September, 1891, Smith Twyman was a driver for Colonel 
Smith, but gave it up about six months later; after that he did 
no work except occasional white washing. Before his wife died he 
had wagons which he hired out, but he gave those up. 

^My husband, when he lived with us, paid rent to Smith Twyman. 
$5 a month, and gave me money to buy food for the table. 

I do not know what was my uncle's income, I guess about $30 
or $40 a month. I contributed to keep up the stock in the store. 
There were no accounts to keep. Uncle never bought anything 
from the time Aunt Eliza died—not even sheets for the bed. 

26 I bought and paid for everything myself. I paid mostly for 
the table too. 

At the laundry I earned from $5 to $6 per week. From the 
Government I get $20 a month; sometimes $35, or $36 when I * 
was washing towels. 

I worked again in the laundry for about 6 months in 1912 

During the period beginning in 1891, Reuben Twyman came 
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sometimes to visit his father, but sometimes it would be three or 
four years between his visits. Smith Twyman sometimes went 
to Virginia to visit Reuben, lately as often as twice a year. But 
sometimes they would not see each other for 3 or 4 years. 

The paper dated in September, 1902, was signed in the evening. 
My husband was not present. I told him about it, and said that 
was the reason I did not want to leave my uncle and live with 
him, because my uncle had promised me the money that he had 
not paid me, and if I should leave I would not get it. 

That was the real reason why I refused to join my husband. 

In reading that paper, I understood that, if uncle aied at any 
time, the house No. 502 should be mine. 

Smith Twyman could read a little, spell in the Bible. I taught 
him to read and write, so he could sign checks. He could write 
his own name and Reuben’s but that is all he could write. The 
body of that paper was written by Bertha Francis. 

Besides the wages already mentioned, 1 have derived some money 
from a house in Georgetown which was my father’s and in which 
I have an interest. The house rents for $12.50 a month. When 
I need the money I sometimes keep it all. 

I bought a house in 26th St., in June of 1908, for $3,750, sub¬ 
ject to mortgages amounting to $2,800, on w T hich I have made 
monthly payments, sometimes of $40, and sometimes of $20 per 
month. I paid the bank $40 a month until May 1912, when I was 
hurt on a street car; since then have paid only $20 a month. 

The house rents for $25.65. The taxes are $43. There is no 
insurance, I think, until February 1913. I have also paid Mr. 
Pairo $25 a month, but have been unable to do so lately, and have 
paid him only $25 since that date. 

Smith Twyman never helped me to pay for this property. I paid 
all that has been paid from my own earnings, except that 
27 my sisters started to buy it with me and helped to make the 
first payment, but they got discouraged and pulled out. 
They paid $25 each. 

At Uncle’s house we sometimes had lodgers. None of my family 
lived there, except that recently I have kept my deceased cousin’s 
daughter, about 6 years old. 

I never received various amounts of money from Smith Twyman. 
I did not stay there and work merely for my food and shelter. 
My mother had a home where I should have been welcomed. 

Twyman did not frequently cook his own meals. 

First payment on the house was $250. 

Smith Twyman, shortly before he died, had a will prepared by 
Mr. J. M. Woodward. He was in no condition to make a will, his 
mind was feeble and under influence of some drug to make him 
sleep. The doctor said he was dying. 

The later will was not read to me, the one that was probated. 
I did not talk to Mr. Woodward about that will. 

Redirect: 

The last will was made, I think, 5 or 6 days before Twyman 

died. 
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Some time before that he called me in the night, said he was 
going to die, asked me to open the window to drive the devil out, 
that the devil w r as in the room, and then told me to get a piece of 
paper and write his will. But I did not finish writing it, he was 
getting so bad off. This was about three weeks before he died. He 
was never after that in fit condition to make a will. He was taking 
opiates and in pain. 

About two weeks before he died Uncle gave me a check for $200 
to pay household expenses. I spent about $5 and took the rest 
back to the bank. 

I was hurt by a street car on May 17, 1912. Had then been 
working at the laundry for three or four months for $6.50 a 
week. Since then I have been unable to work in the laundry. 
The house I bought in 26th Street has since been rented most of 
the time, not vacant more than 3 months. The rent is $25.65 a 
month. 

Before I lived with my Uncle, I worked for Col. Lincoln; 
28 got $15 a month, room and subsistence. 

I know what women get for housework. Mr. Dalton 
offered me $5 or $6 a week, and Maj. McIntyre $25 a month just 
for cooking, together with food and lodging. 

To do what I did for my uncle, I should want $10 a week. A 
poor man, an ordinary man, would pay about $5 a week. 

When my husband was there, he paid me from $4 to $5 a week 
and $5 a month for his room. Sometimes he gave me $15 at a time. 

Last fall, because I had been hurt in an accident on a street car, 
my uncle opened a little store next door to where we lived; he put in 
stock worth $50 or $60; he gave it to me, saying he had enough for 
himself. Since that I have put my own money into the store until 
the sotek was worth something like $350; it paid. My uncle gave 
me little or no assistance in the store. 

Smith Twyman was very close with his money; he bought only 
cheap meat and not enough for the week; I had to buy most of the 
food myself. 

Recross: 

I paid no rent for the store. 

After Reuben came to see his father in his last illness, Smith drew 
a check for about $130, of which he gave Reuben $100, and I used 
$30 for domestic needs. 

At no other time did he ever draw 7 a check for me. Wages for 
domestic service have gone up in the last 20 years. Even then 1 
never worked for $12 a month. 

(Recalled June 12, 1913.) 

Direct: 

Married Carter April 1, 1896. 

Have earned money by sewing. I am a seamstress by trade. My 
sewing would sometimes average from $15 to $18 a week. For 
four years I had an establishment and girls working for me Lat- 
3—2876 
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terly, since uncle became so weak, I have done my own sewing and 

made only 2, 3 or 4 dollars a week. Have had two women 
29 sewing for me, and one whom I employed to do housework. 

W hen working myself 1 made from $10 to $15 a week. 

When I said Twyman’s income was $30 or $40 a month I had 
in mind only the rents of his houses. He had, besides, a pension of 
$68.50 every quarter, about $70 a year from his money in bank, and 
$8 or $10 a month from money loaned out. He had money in two 
banks all the time. 

Cross-examination: 

Made from $15 to $15 or $20 a week by sewing. It averaged 
about $15. Most of the time that I lived there I did sewing. 

Twyman’s pension varied. At one time it was $12 a month, then 
$20, then $68.50 every three months. 

I did not bank his money. 

Red i rest: 

Did not make $15 to $18 a week by sewing all the time, only at 
times. I always made some money in that way, $6 or $7 a week. I 
sewed while at the laundry, but did not make $15 a week then. 


Bertha W. Clay. 

Sister of Ellen G. Carter. Was born Gilmore, married one 
Francis, and afterwards married Clay. 

Smith Twyman was my great-uncle. He was born a slave and so 
was my mother. I have known him all my life. 

Gertrude lived with him for about 22 years. She did all the work 
that was done in the house, cooking, cleaning, washing, ironing, sew¬ 
ing, and she waited on Smith. As he got older he became very 
dependent upon her, and she had to wait on him, go for the doctor 
and for medicine, bathe him and treat him for an itch that he had. 

He promised to pay her $5 a week; this was before she went there, 
and afterwards, in my presence. 

(Objection under Codes. 1064.) 

When Gertrude had been there about 10 years, she became dis¬ 
satisfied because Smith paid her nothing. Her family also objected 
to her staying there without pay. My sister Jennie and I went down 
there, in September of 1902, and got after him about it. I told him 
he was not paying my sister anything and we wanted her to come 
home. He said he had no one else to take care of him and we ought 
to leave her alone. We told him our father was very much 
30 put out about her working for nothing. Then my uncle 
said he would give her something; and he said: 

“If Gertrude intends going away now, she will not get anything; 
but, if she will stay, I am willing now to draw up a statement so that 
tohe will certainly see that she is going to get something.” 
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I said we should like to have that agreement right away. So I 
sat down and wrote that paper, after he said he would give her the 
house he then lived in and $800. I wrote the paper and he signed 
his name to it, and my sister and I put our names on it. The house 
was No. 502 Twenty-first St., in this city. There were present, be¬ 
side my sister Jennie and me, my sister Gertrude and Mrs. Green. 
Jennie is since dead. 

Witness identifies paper produced and herein previously marked 
“E. G. C. No. 1.” That is the paper that I drew; the sign signatures 
are those of Smith Twyman, my sister Jennie and myself. The 
body of the paper is in my handwriting. It was signed on the day 
that it was dated. 

Paper is given in evidence by counsel for plaintiff. It reads thus: 

“Sept. 14,1902. 

“At my death I want house No. 502 and 8 eight hundred dollars 
to go to my Grand niece E. Gertrude Gilmore. 

“SMITH TWYMAN.” 

“BERTHA W. FRANCIS. 

“JENNIE GILMORE.” 

(Objected to on the ground that, if this is of any probative value 
at all, it is as a will, a testamentary document, and not a contract as 
alleged in the bill of complaint.) 

After this paper was signed Gertrude continued to live with Smith 
Twyman as before and so continued until his death, in February, 
1913. She kept on working as before, only he required more atten¬ 
tion as he grew older; his health became worse, and she had to nurse 
him, to be up with him many times in the night, to help 
31 him dress and undress, to bathe him, and he was very depend¬ 
ent upon her. 

Cross-examination : 

(At the request of Mr. Siddons, counsel for defendant, witness 
takes pen and paper and writes, from his dictation, the words “Sep¬ 
tember 14, 1902,” “grand-niece,” and her own name. The paper is 
handed to Mr. Siddons and by him examined, but it is not offered in 
evidence. The witness then testifies:) 

I am younger than Gertrude. I do not know her age or my own, 
but I am over 21. I do not remember the date of my first marriage, 
or of my second. The first was more than 15 years ago, perhaps so, 
nearer so than 15. I do not know the name of the minister who 
officiated at the wedding, but I have a certificate. 

When Gertrude came from Iowa she was a young girl. She had 
been married at 14 or 15. I know that her first husband has been 
dead for some years. I do not know how long it was after her return 
when she went to live with Smith Twyman. His wife had died 
and he was alone. He said he had no one to take care of him. 

I visited his house frequently, as often as twice a month. I know 
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that Gertrude worked at one time in a laundry. I know tha that she 
nursed Twyman because he told me so, and she said so too. (All 
previous testimony objected to as hearsay.) 

I know that she did the housekeeping because I have seen her do 
it, cooking and cleaning. 

My family objected to Gertrude's staying with Uncle Smith be¬ 
cause he was stingy and never gave her anything. I have had to 
give Gertrude food to keep her from starving and money to buy food. 
That was in the early part of her stay there. He was very stingy 
and would not buy enough for her to eat. He was a very stingy 
man. Her first husband did not contribute at all to her support. 
She was quite young then. 

When Smith signed that paper in 1902, Gertrude had been there 
more than 5 years, perhaps 10 years. I do not know when she mar¬ 
ried Carter. He was a barber and lived in the house with her and 
Smith. He afterwards left the house and is now dead, about two 
years ago. 

32 Gertrude would not leave to go and live with her husband 

because Uncle Smith would not let her go. 

The house contains 8 rooms, of which 4 are bedrooms, two of them 
good bedrooms and the others partly furnished with a little furniture 
and not of much sendee. 

Sometimes they had lodgers, but no boarders that I know of. 
Annie Bain lived there, a man named Watts and his wife, and a 
white man, a Jew or Greek, who bought the store. 

Smith Twyman signed the agreement of 1902 because Gertrude 
threatened to leave him. My sister and I told him she would leave. 
He was afraid she would leave him. 

I have visited Twyman's house as often as twice a month for 20 
years, at all times, Sundays, of evenings, in the middle of the day. 
Gertrude cooked, made beds, washed, ironed and waited on the store. 

Smith Twyman collected the rents from the rooms. “If there was 
any money going around, Uncle Smith Twyman got it." 

I do not know where Gertrude got the 'money to buy the house 
she owns. My mother and my sister Maud contributed some. I 
know that Gertrude worked in a laundry and in a Government office 
and she got about $25.50 in rent from the house. I did not know 
much about her affairs. 

The agreement of 1902 was signed in the afternoon, if I am not 
mistaken. My sister and I went to the house on that day because we 
wanted Gertrude to come home. My father was quarreling about it. 
Smith paid her nothing. Mother and father always objected to her 
staying there, and had tried for years to get her to leave. My sister 
and I had been working on Smith all the time to get him to do some¬ 
thing for Gertrude. My father and mother wanted her to go to 
school and become a missionary. But Uncle Smith begged her to 
stay; he said he had nobody in the world to take care of him. 

After the paper was signed, I sometimes talked to Gertrude about 
leaving the house, but she would say that she had the paper and that 
it was all right. 
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When she would go out in the neighborhood, he would go 
33 around looking for her. He kept threatening that if she left 
she would not get anything, and he promised to give her 
something. 

I never knew of her staying out for a single night. 

Redirect: 

I am a cook, and have always been in domestic service. 

Gertrude and Smith had three meals a day, mostly. 

She washed the bed-linen and other household linen. 

Uncle Smith always said he was going to leave the house to 
Gertrude, the house they lived in at 502 Twenty-first Street. 

Before the agreement of 1902 was executed, the family had often 
advised Gertrude to leave the house. 

Gertrude is now in domestic service and also working for the Gov¬ 
ernment. She has been in the Government work for some years, 
how long I don’t know. 

Before his death, Smith said in my presence that the store belonged 
to Gertrude. He said that to Reuben in my presence, and I heard 
him. He said she was to have it t for one year after his death, free. 
This was not more than a week before he died. 

Recross : 

When he said that, his mind seemed to be clear, though he was 
physically weak. He had never before that said anything about 
charging Gertrude rent for the store. She had been standing in the 
store besides doing the housework, and also used to go out early in 
the morning and return home at 6 or 7 a. m. 

Recalled May 22, 1913. 

Direct: 

Am a cook; have been in domestic service since I was 17; have 
done general housework; am now about 39. 

Now cook exclusively; get $8 a week, with subsistence, and lodging 
if I want it. Have gotten more, as much as a dollar a day. For 
general housework I got $18 to $20 a month, with lodging and food, 
in a family of two or three persons; that was more than 5 years ago. 

At that time I got the usual wages for that kind of work; it 
34 included cooking, washing, sweeping and chamber work. 

Women now get from $20 to $25 a month for general 
housework. 

I do not know when I was married to Mr. Clay but I have my 
marriage certificate here, which you may see if you like. (Mr. 
Siddons objects to production of the certificate and it is not offered.) 
After being married to Clay, I continued to use my former name of 
Francis, in many instances, because I h-d been known by that name, 
and had some property and contracts in that name; my children 
went by that name, and in that name I paid taxes. I signed that 
agreement of 1902 by the name of Francis. 
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Cross-examination: 

housework, 5 or more years ago, I got $18 to 
$20 a month, and $2o when I did the washing. 

Iam now cooking in a boarding house, am a first-class cook: there 
are 5 or 6 other servants in the house, and 80 to 85 boarders; I have 
a helper. Before that I cooked for Mr. Arthur Moses at Chevy Chase, 

where I got $1 a day; there were three in the family, and a baby 
and some guests. J 

As far as I can remember, a good cook has always gotten those 
wages here in W ashington, an experienced cook. 

I do not know how old I was when married; I am younger than 
Gertrude; I do not know how much. 

I do not remember the date of my marriage to Clay; I left him I 

&’ kn rV Ti bU * \ Was 8 or 10 - vears a K°- “in that neighbor- 
on K°f not r n0W when 1 married Francis. I was quite young, 
under 20 before I went out to sendee; he is dead. I remained a 
widow for two or three years. 

Lived with Clay 18 or 20 months; got no divorce. 

Mr. Moses had a good sized house, kept several servants, and seemed 
to be a man of large means. 


35 


Annie Bain. 


Dom^tio senant; colored ; age 28; married last Christmas (1912); 
before that time lodged for 9 months in Twyman’s house. 

raid rent to Gertrude Carter, who always handed it to Twvman 
in mv presence. She would say it was time for him to pav her some 

all right”" 67 he had pr0mifed ler; and he would ?a y “I will fix you 

, d m e time and again that Gertrude had been so good to him 
that after he was gone she would be well fixed. 


Cross-examination: 

I paid $4 a month, furnished the room and took care of it I was 
working in a laundry. I got my meals myself in the kitchen. 
Gertrude cooked the meals for Twyman and herself. He seemed 

kindly and cheerfully disposed toward her. He was a liberal man so 
far as I knew. 

There was no one there helping Gertrude in the housework. 


Janet Green. 

Colored woman; worked in a laundry for 30 years. Lived in one 
of Twyman’s houses next door to his home for quite a while. Have 

1 * "I • ,1 /N . . , or 22 years; during that time she has 

lived with (Smith Twyman. 

She kept house for him and did everything to be done in the house 
cooking, washing, ironing and cleaning. There was never anyone 
else to do these things. She was there doing these things and was 
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waiting on him, to the time that he died. There was no one else to 
attend to him in his last illness. 

I was present on one occasion when an agreement was made and 
written for the payment of Gertrude. 

Her husband wanted her to come and live with him. and she 
wanted to go. She said she was going. Twyman begged her not to 
leave him. In my presence he promised, if she would not go, that 
he would give her the house they lived in, and all the money he had 
for her life. “That is what he said.” 

Besides myself, there were present at this time, Gertrude and her 
sisters Bertha and Jennie. 

36 Bertha wrote an agreement and read it over. I did not 
exactly understand all that was in the writing, but I know 

what Twyman said he was going to do. 

I cannot read or write. Twyman could not sign the paper, but he 
touched the pen. Bertha and Jennie signed as witnesses. 

After that Gertrude continued to work there as before. 

Cross-examination: 

That paper was signed after 12 o’clock noon, in the daytime but 
whether before 6 I do not know. 

The matter had been talked over by them before the paper was 
written. Bertha wrote it. Smith Twyman could read the Bible but 
could not write. He touched the pen as evidence of his signature. 
Mrs. Carter had a bedroom next to that of her uncle. 

The house has two stories and a basement, containing 8 rooms. 
Some of the rooms were often rented. 

Am not related to Mrs. Carter. She was quite young when she 
went there. She had been married and afterwards married Arthur 
Carter. I knew Carter but not her first husband. Carter lived for a 
while in the house, and afterwards wanted her to leave there and 
live with him. She did not go because Mr. Twyman persuaded her 
to stay, because he faithfully promised what he would do for her if 
she would stay. 

I lived next door for about 2 years; that was 8 or 9 years ago. 
Gertrude once worked in Frazee’s Laundry, nearly 2 years ago; 
how long I don’t know. Her hours were from 7:30 a. m. to noon, 
off for 45 minutes, and then until 5, 5:30 or 6. The last time she 
was there, her hours were shorter, much shorter. She has also worked 
in the Government service. 

When the paper was signed Gertrude’s husband was not living 
there. 

She did everything in the house, all his cooking and housekeep¬ 
ing ; and, if there was not enough she bought some herself. I don’t 
know whether she cleaned lodger’s rooms. 

Don’t remember how much money Smith Twyman prom- 

37 ised Gertrude. He told me he was going to give her enough 
for her to live on for her lifetime. He did not specify the 

sum. She never told me. On the day that this paper was signed, 
Gertrude and her two sisters told the old man that she was going to 
leave him and live with her husband unless Twyman made some pro- 
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jfion for her. She told him that. Her sisters had been talking to 
mer that it was no use for her to stay there unless he would make 
some satisfactory arrangement. Then he told her that he would 
make some satisfactory arrangement. Then he told her that he 
would give her the house they were living in at his death. If any¬ 
thing was said as to the amount of money he would give her I do 
not remember it now. He told her he would give her enough to live 
on for her lifetime. f 

Her husband was not there when the paper was signed. I don’t 
know where he was, or whether he lived there afterward. 

Redirect: 

When Mrs. Carter worked at the laundry, she always got the meals 
of herself and her uncle, and did the housework. She cleaned his 
room. I saw her cooking, washing, ironing, and housecleaning. 

I have heard Twyman say he would give Gertrude the house 20 
times, both before and after the paper was signed, and as lately as 
last year. He said last year that, because she had been kinder to him 
than anybody else had ever been, even his children, he proposed to 
give her the house and enough money to live on. She was not 
present. 

He was very stingy and had a very little on his table. 

I know that Gertrude Carter bought plenty of things for the table. 

He always said he would leave the house to her. 

Barney M. McKay. 

Editor of a newspaper in New r Jersey. Before that a porter on rail¬ 
way, before that a soldier for 15 years; w as a sergeant. Knew Twy¬ 
man about 15 or 18 years. Visited him often, and he talked 
38 much with me about his domestic affairs and other business. 

Have seen Gertrude Carter since 1896 or 1897 acting as 
housekeeper there. Tw r yman told me she was his housekeeper and 
laid much stress on the fact that she was a very nice girl, a very good 
girl and a good housekeeper. Have seen her scrubbing, cooking and 
doing all that is to be done in a house. 

Twyman told me he had signed a receipt or agreement to give her 
the house in which they lived and some money. He said he had 
promised her to pay her $5 a week, but had not done so, and would 
make it up at his death. He called the paper he had signed a 
receipt 

In January, 1913, he was ill, in bed, and attended by a physician; 
had been ailing since the preceding October or November. On Jan¬ 
uary 2nd, he asked me whether, in making a will, it was necessary to 
put in an agreement made years before, or whether the will w T ould 
alter the agreement. I told him I thought the agreement would 
stand, but advised that it had better be incorporated in the will. He 
asked me to have Judge Anson S. Taylor come down and draw a will 
for him. He gave me the data for the will which I put down in a 
note book. 

Note book produced shows, under date January 21, 1913. “Data 
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for will of Mr. Smith Twyman. To Gertrude Carter, B. House, 502 
21st St., in fee simple, $800 cash, and sufficient money to pay trust 
on the 26th St. House.” 

Legacies to • 

Basil Lucas. ^onn 

Arthur Twyman . 200 

Smith Twyman, Jr. 200 

Maud Hunter . 200 

Eliza Frye . 200 

Shiloh Church . 

Jane Gilmore. 200 

Residue to Reuben Twyman for life, remainder to Arthur Twy¬ 
man &c. . 

39 Judge A. S. Taylor to make will. Me and Mr. Westcott 

& McKay to witness. 

I was unable at once to procure attendance of Judge Taylor and 
Mr Westcott 

Twyman told me Gertrude had served him faithfully for more 
than 20 years, that he had failed to pay her wages, and was anxious 
to make good before he died. 

He could not write except to sign his name, and could read a little 

in the Bible and very little in a newspaper. 

T know his signature. It is his signature on the paper marked 

Exhibit E. G. C. No. 1. 

Cross-examination: 

Details personal history and present occupations in much detail. 
I know that Twyman made a will on January 25, 1913, which was 
probated. He told me so the day after it was signed. He did not 

know its contents. , .. 0 

During his last illness I was at his house almost daily, Saw Mrs. 

Carter there. Her sister Maud was there for a while helping her. 

On January 2nd he did not show me the agreement of which he 
spoke Gertrude had it. She did not find it for several days after 
his death I took it to Mr. Keigwin. Gertrude did not go with me. 
This was some days after Mr. Keigwin had been retained to represent 
her When I first saw him I had not seen the paper, and knew of it 
only by hearsay. Search for it began about a week after Twyman s 
death, a day or two after the funeral. I do not know whether the 
will had then been filed for probate. A few days after the death I was 
told by Dr. Marshall what the will provided, within a week. 1 do not 

know where Gertrude found the agreement. . 

I know she has a house in 26th street; do not know amount of trust 

on it; she would not tell me. . m , 

Jane Gilmore is Gertrude r s mother, and Smith Twyman s niece. 

He told r ^ ! n s j anuary 24 ; 1913, Twyman was delirious^ Think he 
40 was incompetent for two weeks before he died. His mind was 
clear on January 2nd. 

4—2876 


J 
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Reuben twice during his father’s last illness; do not know 

>*cther he was sleeping there. 

Redirect: # 

\\ hen I first went to see Mr. Keigwin, I had not seen the agreement 
of September 14, 1902; had heard of it from Smith Twyman; told 
Gertrude to look for it; told Mr. Keigwin that such a paper existed; 
when it was found I took it to him. 

Am not related in any way to Smith Twyman or Mrs. Carter. I 
asked her the amount of the trust on her 26th St, house; she did not 
know and said she would find it out at the bank; she did not know 
the purchase price, but had to look at the papers; she knew how much 
she had to pay monthly. 

My first knowledge of the agreement of 1902 was derived from 
Smith Twyman; he wished to know whether it would be revoked bv 
a will. 

I am a colored man, Gertrude Carter a colored woman; Smith 
Twyman was colored and so are all the witnesses who have testified 
in this case. 

Recross: 

I saw Smith Twyman on January 24, 1913, between 4 and 6 in 
the afternoon, and spent perhaps an hour with him. We talked of 
differenc subjects, chiefly religious, of the future life and the hope of 
salvation. I fix the date by the fact that the will was made on the 
next day. I have also an entry in mv memorandum book which 
shows the date, and shows the fact that he then reaffirmed his wishes 
as to his will which he had stated on January 2nd. 

Philip Goy. 

Lived opposite Smith Twyman; knew him for 30 years, and knew 
Gertrude Carter as long, ever since she came to Washington; she was 
a little girl then. Used to see her at Twyman’s house; she did all his 
housework; there was no one else to do it, washing, ironing, cooking 
and cleaning. 

41 In August 1912, Twyman told me he had agreed to pay her 
$5 a week, that he had never paid her anything yet, but would 
pay her when she got ready for it and called for it. 

No Corss-Examination. 


William Shields. 

Knew Smith Twyman for 30 years; lived 4 doors from him; has 
seen G. Carter there for about 20 years; heard her ask Twyman for 
the money he had promised to pay her; he said he would pay it all 
before he got out of the world. She said on several occasions in his 
presence that he had promised her $20 per month, and he did not 
deny it. 
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Cross-examination: 

Talked with Twvman frequently. He never told me he had helped 
Mrs. Carter buy a house. He spoke very highly of her. 

I lived four doors from Twyman for about 14 years; moved about 
2 years ago. 

George R. Hawkins . 

Knew Twyman more than 20 years; lived near him; has seen Ger¬ 
trude Carter there for more than 20 years; she did all the housework, 
took care of him; brought in coal and wood and did everything else 
to be done. 

Smith often said she should never want for anything. 


Margaret Caldwell. 

Lived in T wyman’s house for three years, about 7 or 9 years ago. 
Gertrude Carter was there, doing all the housework. 

Twyman told me he had agreed to pay her $5 a week, and after 
his death would give her the house and a certain amount of money. 

I have heard him say so, I guess, 25 or 50 times. 

Mrs. Carter continued to live with Smith until his death. 

I am now a laundress. Was a domestic servant for 20 years, until 
about 5 years ago. For general housework I got from $20 to $25 a 
month, with subsistence and lodging; this for families of four or 
five persons; for 2 in family I got $19 a month, with eating and lodg¬ 
ing if I wanted it. % 

42 In the last 25 years wages have increased. I get $30 to 

$35 a month just for cooking, and another girl does the 
housework, and the washing is put out. W hen there were two 
servants I would get $25 for cooking and the chambermaid would 
get $15 or $20. 


Cross-examination: 


At Miss Madeira's school I cooked for 15 or 20 persons and got 
$35; there were two other cooks there, who got $30 and $25 a month. 
At Mrs. Rauk’s I cooked and did the housework for a family of 4 
for $20 a month. Before that, at Mrs. Boyd's for a family of 4, I 
got $18 for cooking and housework. 

At Twyman’s I paid $6 a month rent; paid it to him; I got my 
meals at a lunch room; Gertrude got meals only for Smith and 


herself. „ . , , 

She frequently asked him for money; never got any; he always 

said he was going to pay her; when she was not Present he often 
told me she would got her money in a lump when he died, all the 

money he had and the house they lived in. . , 

They had a store part of the time that I lived there, Gertrude 

It has been 10 years since I left there; 13 years since I first sent 
there. The talk about paying Gertrude began before I went there; 
I used to visit at the house every night 
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Never heard of any will or written contract made by Twyman. 
when I first did domestic service, 25 years ago, wages were over 
j a month; I got more than that. I can cook almost anything 
and plan a dinner of 7 or 8 courses. 

In Twyman ? s house are 8 rooms. Gertrude did not work at a 
laundry when I was there. She has since been in Government 
service. 

Have not talked with Barney McKay about this case, only with 
Mrs. Carter, and a gentleman who said he was her attorney. 

I am 43 years old. 


Matilda Lucas. 

Married Basil Lucas, who was Twyman’s stepson, in Twy- 
43 man’s house, about 25 years ago. Was there when his wife 
died, and was married the next day. Had been there going 
on 3 years, and after I married I went to my mother’s. Saw Twy¬ 
man often; belonged to same church and visited the house. 

Gertrude lived there long before I left and ever since. She 
cooked, washed, ironed and cleaned up. Have often seen her doing 
those things. She made his shirts and mended his clothes. 

Twyman always said he would pay her after his death; was not 
going to give anybody anything while he lived. 

Cross-examination: 

Was engaged to he married for 3 years. Gertrude was there 
nearly 2 years before I left Mrs. Twyman died about a month 
after I went there. 

After Gertrude came I did not have charge of Smith Twyman. I 
took care of my room. Sometimes I cooked and sometimes Ger¬ 
trude. 

Smith said he would give Gertrude $5 a week, and she would get 
it after his death. 

We all knew that he wouldn’t pay anybody, but he told me he 
had engaged to pay her $5 a week, and when he died she should 
have it. He never paid her anything. 


Mary E. West. 

Knew Twyman 13 years; frequently visited the house; worked in 

laundrv with Gertrude Carter. 

•/ 

She did the cooking while in the laundry. I took meals with 
her and saw her cook. She did the washing and housecleaning 
and took care of Twyman. 

I have heard him say she should have $5 a week, to be paid after 
his death. He said in my presence he had some money and would 
give her what was coming to her after his death. The amount he 
never told me. 



REUBEN TWYMAN VS. ELLEN GERTRUDE CARTER. 


20 


Cross-examination: 

Gertrude had been at the laundry about 5 weeks when I first 
met Twyman, about 13 years ago. She stayed at the laundry about 
3 weeks afterward. Twyman came there and, in my pres- 
44 ence, offered her $5 a week if she would quit the laundry and 
work for him. At the laundry she worked from 8 to 11:45 
a. m. and from 1 to 5:30 p. m. She would go home before I left 
and get the lunch, and I would come, with several others, and 
eat it* there were 4 or 5 of us. After she left the laundry, Twyman 
would not let her provide lunches; but, as I was one of his lodge- 

members, I continued to go for a while. , 

She asked him several times for money, but he said no, th-e there 
was plenty of time at his death to make provision for her, and she 
should get what was coming to her. I did not know of any contract 

on the subject. ,, au , 

I have been going there three or four times a month, nhe has 

worked in Government office. Do not know of her working at a 

laundrv since she left the Marshall laundry. 

There were tenants in the house, but I knew nothing about them. 


Redirect: 

When I first knew Gertrude she was living with Twyman and 

working in the laundry. , , u 

After she got out of the laundry in the afternoon, she would go 

home and get dinner and do the housework. 


Samuel C. Moore. 


Ud to 10 years ago was manager of an employment agency; sup- 
Dlied all kinds of help including domestic servants; had much to 
do with colored women; was obliged to know rates of pay for sue 

la *Waees for general housework were from $10 to $30 a_ month; 
housekeepers from $25 to $50 a month. To take charge of a house 
fTSs and do the cooking, 

a small family a woman would get from $12 to $lo a . m ^ n ’ 3‘ 
subsistence and lodging. Where there were no women in the family 

but one or two mep^a^^u increased considerable; a place 
then $ 10 VX ^rth $12; one at $15 is now worth $20; 

and at no difference in the pay if, instead of two 

45 persons in the My, to ***were only^on^ ^joman 

man and ’ limbec*.™ o P f the responsibility and of being alone 

with no one to talk to. would have to pay a 

i^ man at C $15 a monlh anTfeed and lodge her. 
Myp™X colored, would charge me more than they would 

charge & white man. 
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Cross-examination : 

W as in the employment agency business for 10 years bemnnW 
thVS^lO ”a a ^ago ne SOme bUdnt8B 0f that kind since 1 lave uf 


Frank R. Ullmer. 

Tu^ ing National Savings Trust Company. Knew Smith 

Twyman; he had an account at that bank; knew his sT-natore 

W 02 8 n! S SIgn ? ture . on the agreement dated September 14 
1902. It is the genuine signature of Smith Twyman I would nav 
money on a check bearing that signature. ^ “ 

Cross-examination: 

Have been paying teller for about 3 years. Do not know how 
many checks Twyman had drawn in that time; I could only be 

as°25 Ve In Say ' nff h " f “ d ° Zen; oannot aay whether it was as many 


Redirect: 




Have examined this signature before when it was shown me bv 
signature. 01, * 14 is a perfect si ^ nature and a characteristic 


Defendant’s Testimony. 

Reuben Twyman —(volume 2, pages 252 to 281) • 

Defendjmt is sixty-two years old and lives at Orange Court House, 
irginia. He is a farmer, sometimes engaging in public work. 
Owns the term where he lives and another place of thirteen acres. 

bmith Twyman, the decedent, was m v father. He had lived in 
W ashington since the civil war. (254) He had lived in the gen¬ 
eral neighborhood of 20th and 21st Streets since I first came to see 
him in Washington about forty years ago. For the last twenty 
years he had been coming to Orange County to see me. He wanted 
one of us three boys, who were then living with mother, to come 
back to W ashington with him, but she had taken care of us and 
we would not agree to live here. He would come to see us once, or 
sometimes twice, a year and I would come to Washington to see 
him, sometimes once in five years and sometimes once a year. 
W T hen I came to Washington. I would stay at his house sometimes 
for two, sometimes for three, weeks. I always sent him a box each 
year. 

(255.) During the last four or five years, T saw him once or twice 
a year. I suppose from what T was told, that he was about ninety 
years of age. He was in good health, better than what 1 am to-dav. 
He did white-washing but did not work much in his last years. 
About ten or twelve years back, he had a wagon hauling to different 
parts of the city, and I used to come here and stay two or three 
weeks at a time helping him, but some seven or ten years' ago, he 
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gave up that business and gave me the wagon whicli I carried 
home. 

(256.) He had a pension from the government and rents from 
his houses and was not obliged to work. He had good health up to 
the time of his last illness. This occurred about three weeks before 
Christmas and he died the 2nd day of February. 

47 (257.) My father was not an educated man. (258.) He 
was a man of good sense, capable of attending to his busi¬ 
ness affairs. During his last illness, he was sensible until the day 
of his death. His conversations were intelligent and connected. He 
owned three houses on 21st Street, two lots near Dennings and a lot 
on Meridian Hill. 

(259.) He told me that he wanted me to have everything that he 
had. I swore to do whatever he asked me to do. He asked me to 
raise my hands before God and state that I would do all that he 
asked me to do, and I told him I would and he said: “I leave so 
much to the children, so much to Gertrude, so much to my sister, 
so much to my wife’s son, and the rest is yours.” (Objection) By 
Gertrude he meant Mrs. Carter. Prior to his death, my father con¬ 
veyed to me the Meridian Hill lot and the two lots in Bennings. 
(260). He gave them to me. My father was pretty close in money 
matters. When I visited him in Washington, I would stay for two, 
and sometimes three weeks in his house. When his wife was living, 
the house was in good condition, but since she died, it was in a 
terrible condition. I found my father down sick with dirty clothes 
and had to tell him to change them. I had to go out and get 
clothes for him. (261). The house was dirty and the bed clothes 
and table linen gave no evidence of careful attention. Sometimes, 
he would come to see me and my wife would take his collar off, 
wash him and put on a clean collar because we were ashamed to let 
him go before people when he was visiting me in such a condition. 

(262.) I have known the plaintiff for over thirty years. I first 
met her in Orange. She was Gertrude Gilmore. She first married 
a man by the name of Barnett and they went to Iowa or some place. 
Then she and her husband separated and she came back to Orange 
and stayed several months not far from me where her husband had 
stopped when he was preaching at our Church, but after that she 
came to Washington. Her father was Albert Gilmore, for whom I 
used to work when I, was a boy. He was not related to my 

48 father. Gertrude Carter is not related in any degree to me 
or my father. 

(263.) I have no brothers or sisters living. I know Gertrude 
Carter’s mother; she was not related to my father. 

(264.) After Gertrude Carter left Orange, I saw her living in 
my father’s house. I do not know for certain whether my mother 
was dead then or not. Gertrude Carter continued to live at my 
father’s house twenty or twenty-one years up to the time of his 
death. (265). During most of the time, I saw her there, she went 
out every day somewhere to work. She got breakfast in the morn¬ 
ings and supper in the evenings, and except for that, she did not 
do much around the house when I was there. I have seen her 
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sweeping sometimes in the mornings. (266). My father said to 
me, “I only give her room to stay here. I don't want to put her 
out doors; let her work for herself; she does not do any thing for 
me.” This was not in the plaintiff’s presence (objection). Neither 
my father nor Mrs. Carter ever told me that she was employed by 
him, (267) or that he had agreed to pay her anything for the work 
she did. 

(268.) He often told me that he would not employ her, but that 
she came there and he could not put her out of doors, and when this 
will was written and he sent for Mr. Woodward to write it, he said, 
“I don’t owe her a dollar,” right in her presence. He never told 
me that he had ever signed a paper agreeing to give her money or 
property, and she never told me and I never heard her make any 
claim against him for money due. 

(271.) I went into the room after the will was signed. My 
father handed it to me himself and said, “This i 3 my will, son.” I 
took it home and carried it to the bank where it was locked up. 
After my father’s death, I brought it back here to have it probated. 
I was not present when the will was actually signed, but was there 
when the conversation in regard to making the will was held. 
There were present at that conversation, the Reverend Richardson 
and my. aunt (my father’s sister) and Mrs. Carter and Mr. Wood¬ 
ward and myself. In that conversation, instructions were given to 
Mr. Woodward for preparing the will. (272.) My father 
49 had sent for Mr. Woodward. This was two weeks before 
my father’s death, if not longer. Mr. Woodward drew the 
will up. Dr. Marshall was there too. At the time my father handed 
the will to me, the Reverend Richardson was there; Dr. Marshall, 
Mr. Woodward and myself. Mrs. Carter was not in the room. I 
was present just before the will was signed when it was discussed. 
My father was speaking to Mr. Woodward and Mr. Woodward 
asked him “Do you owe anything?” 'He said, “I don’t owe a dollar 
to anybody. I may owe a little to the drug store but I don’t owe a 
dollar to anybody and I instruct you to draw up the will so that 
evervthing will go to that child,” referring to me. He said, “I 
have but the one child in the world and I want everything to go 
direct to him. I want you to make him administrator of my estate 
and he will do just as I want I want to leave $200 to my sister, 
$200 to each of his four children (pointing to me) $100 to Gertrude 
Carter, $500 to Basil Lucas and the rest I want to go to him.” 
(274.) After the will was signed and I went back into the room 
and my father handed it to me, I do not think Mre. Carter was in 
the room. On the occasion of this visit of Mr. Woodward, I saw 
him talking to Gertrude Carter. I did not hear what they said. 

Before this occasion, when the will was signed, Mr. Woodward 
had come to the house to prepare it and my father sent him away 
and told him he would have to call again. He would not sign the 
will. He said: “My mind is torn to pieces; they are kicking up 
so much fuss around me that I cannot sign it.” Mr. Woodward 
said that he would come back again and write it. (275.) The dis¬ 
turbance was caused by Mrs. Carter. She was fussing around there 
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with him, but he did not pay any attention to it. My father’s sister 
was there, Mrs. Carter was there, the Reverend Mr. Richardson and 
myself. When my father said, “I do not owe a dollar to anybody,” 
Mrs. Carter said to him. “I suppose you are not going to leave 
me anything,” and he said right in her presence, ‘‘I do not owe you 
a dollar.” She did not say a word about having anv claim against 
my father and that is what astonishes me, if she had this paper. 
(Objection.) 

50 (277.) I know that Gertrude Carter knew my father’s 

instructions for preparing his will. She was standing right 
there looking down on him. She did not make the slightest claim 
that she was entitled to any moneys from him for services, nor did 
she say anything about my father having executed a paper giving 
her certain property and money. 

(278.) During my father’s last illness, I was there except for 
occasional visits home. I saw Barney McKay there several times. 
He did not talk to my father or see him. f told my father that 
there was a man there who seemed to be doing some writing, and 
that they called him Sargeant, and my father said, ‘‘That is the 
man I told them not to bother with around here, and to let him 
alone.” (279.) He did not go upstairs to my father’s room. I was 
there with my father most of the time and slept in his room every 
night. 

(280.) My father told me that he hod given Gertrude Carter 
money frequently, sometimes as much as $60.00 at a time. (281.) 
He told me that he did not employ her at all. At the time his will 
was signed, he was in perfect good sense, I talked with him both 
before and after, and he did not give any indication that he did 
not know what he was doing. His mind seemed to be clear to the 

last. 


Cross-examination (p. 284): 

I do not know how much money my father had lent out, or to 
whom. I do not know how much he spent for living or how much 
his table cost, or how much he spent for clothes or laundry. 

I do not know the value of the estate that he left, whether it was 
$1 000 $2,000, $3,000, or -10,000, $15,000, or $20,000. Do not 
know the value of the lot on Meridian Hill that my father gave me, 

or the value of the house in which he li v ®d- # . , , . 

My father never had asthma, bronchitis, or difficulty with his 
breathing, not even in his last illness. He had no occasional 
51 attacks of illness in the 20 years before his death At 70 
he was as vigorous as at 40; I saw no signs of feebleness in 
his last years. I came to Washington three weeks before Christmas 
in 1912 because some woman staying in the house had sent me a 
card in his name saying, “I want you to come immediately to me 
iTvou want to see me alive.” I don’t know who the woman was. 
Father sent me no money for traveling expenses. About two weeks 

Kdfnrp he died he crave me some money. , , . 

I know that Gertrude Carter had ton living with my father in 
his house for over 20 years before he died. Sometimes she cooked 
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the breakfast and the supper. There was no dinner. My father and 
I would sometimes go out and buy dinner. I never saw her do any 
washing there. 

“Who did the washing? 

“God in Heaven knows.’ 

My father seldom had clean shirts. Gertrude sometimes swept 
the house. I never saw her making the beds. 

“Who did?” 

“God in Heaven knows.” 

Sometimes thev were made and sometimes not. “There was not 
much of bedclothing there; I only saw some rags there.” I do not 
know whether or not Gertrude had a bed. I have been in every 
room in the house, but I do not know whether there were beds in 
them. 

Mv father never kept a servant I do not know who did the house¬ 
work". I cannot say it was not done by Gertrude. My father was 
very close about money. He sometimes gave me $5 or $10; and once 
he gave me $20, and, when 1 came to see him in his last illness, 
$95; he would give me small sums once in two or three years, some¬ 
times not for five years. All that he ever gave me did not amount 
to $200. 

My father’s habits were not cleanly, and his linen was often dirty. 
I do not know whether he ever took a bath. I do not know that 
Gertrude Carter ever looked after his clothes or his bathing. 

Gertrude is not at all related to my family. I have I have 
52 known her for 30 years, since she was a little girl. None 
of the family ever called her cousin or niece. My father 
never called her, or spoke of her as his niece or grandniece. I 
knew Gertrude’s mother. My father never said she was his niece. 

I have seen Gertrude living at my father’s house for more than 
20 years. She seemed to be getting the breakfasts and sometimes she 
would sweep. I do not know whether she took care of the house. 
I have seen her scrub the floors. 

“Do you know what she was doing there?” 

“God in Heaven knows; I do not know.” 

I never inquired how she came to be there, or whether she was 
paying board, or whether my father was paying her money. My 
father said he was not paying her anything, that he was only giving 
her a room for her to stay; he said, “I am not employing her.” 1 
said, “Do you give her any money?” and he said, “Sixty dollars at 
a time, but I only do that because she is in my house.” That was 
20 years ago that he gave her $60 at a time. “He often told me 
that.” He said he helped her pay for that place. 

When my father died, I came into possession of all his papers. I 
found no cancelled checks in favor of Gertrude Carter. * 

My father often said he did not owe her anything. 

I do not believe that the signature in the agreement dated Sep¬ 
tember 14, 1902, is my father’s. I could not get money on a check 
signed in that way. 

When my father gave to Mr. Woodward instructions for his first 
will, leaving only $100 to Gertrude, she was present and heard what 
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was said, but she did not claim that she was entitled to more. She 
never so much as opened her mouth. She did not tell me that father 
owed her anything. 

She never claimed that my father owed her anything until she 
entered this suit. “That was the first time that she claimed that he 
owed her something.” 

The second will was drawn about two weeks after the first. Dur¬ 
ing this period Gertrude did not make-any claims that my 

53 father owed her anything. She never said to anybody that 
he owed her money. She did not tell him that he ought to 

leave her something on account of the work she had done. “I never 
heard of that.” 1 was there continuously during that two weeks. 
She did not remind my father that he had promised to leave her 
the house and some money. She did not make any complaint be¬ 
cause he had not done it. 

My father’s mind was always clear until within eight hours of his 
death; it never seemed to be cloudy. 

My father did not say to me, shortly before his death, in the 
presence of Bertha Francis and Barney McKay, that he wanted his 
property divided between Gertrude and me; nor did he say that he 
wanted me to pay off the trust on her 26th Street house. He had told 
me that he was helping her to pay for that house. 

During my father’s last illness I went to him and said, “Father, 
I would not feel satisfied, if I was not the longest liver, not to leave 
Gertrude something,” and he said, “Don’t mind about that, I know 
my business, and I am going to leave her something.” That was 
before his last will was written. 

“The reason I done that was because she was crying, and begging 
me to help her out, asking if I would do something if he did not. 
* * * She was talking about leaving if something wasn’t done.” 

“She came to me after that and wanted to know if I would do 
anything for her. * * * Because I felt sorry for her, I sent 

my son-in-law to go and tell her that I would give her a lot rather 
than have a disturbance about my father’s property that he had 
given me. 

54 Redirect examination: 

(320.) Barney McKay was never present at any conversations I 
had with my father or with Gertrude Carter. I did not know any¬ 
thing about him until I saw him one night in the basement of my 
father’s house. In all my visits to my father’s house I never saw 
Gertrude performing the duties of a servant or of an employee 
(321). 

James M. Woodward, witness for Defendant (pages 328 to 342): 

I am a real estate agent, notary public and conveyancer, with an 
office at my residence, 723 20th Street, N. W. I had a speaking ac¬ 
quaintance with Smith Twyman for ten or twelve years. I first came 
in contact with him in a business way in September, 1912, when he 
came to my office to execute a pension voucher. He then asked me 
what I would charge him to write a will. I told him $5.00 and he 
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said he could get a lawyer to do it cheaper, so I told him to get the 
lawyer to do it. 

(329.) He came in from time to time up to the early part of 
December, 1912 and each time spoke about it in a general way and 
said he would come in again and arrange it. 

He sent a message for me to come to his house and there gave me 
instructions about writing a will, in which he left everything to a 
son, Reuben Smith Twyman. I can fix the date because this will 
was never executed. I filed it away and have it here. It is dated 
January 22, 1913 and my visit was probably a few days prior to that, 
as I went back and forth several times to get information. 

55 (330.) He told me that he wished to leave everything to a 
son, Reuben Smith Twyman, and I prepared a will accord¬ 
ingly. I do not recollect anything being said about debts. I next 
saw him when I went to have the will executed. This was the day 
the will is dated, January 22, 1913. I went to his house at 504 
21st Street. 

(331.) The will was read to him in the presence of the witnesses 
and several other people who were there, unknown to me, and he 
then told me that he would see me about signing it later. My recol¬ 
lection is that Dr. Marshall was present on that ocacsion and the 
Reverend Mr. Richardson, also an elderly woman, a relative I think, 
and the woman who kept house for him. I have seen Mrs. Carter, 
the plaintiff, for many years past and she has spoken to me once or 
twice in connection with this business. She was the one who was 
present on the occasion I spoke of, whom I said kept house for him. 
The will was read aloud on this occasion. When he stated that he 
was not ready to sign the paper then, I left the house telling him 
that I did not have time to be troubled with matters like this where 
my time was wasted and when he got ready to make the will, to let 
me know. 

(332.) I think just after this visit, the plaintiff, Mrs. Carter, fol¬ 
lowed me out on the side walk and asked me whether Smith Twy¬ 
man could make such a will without leaving any thing for her. I 
told her that he could do what he pleased with what was his. She 
did not state that she had any claim upon him or upon his estate, at 
that time. 

The next day or two afterwards, Dr. Marshall brought me a 
memorandum containing a list of beneficiaries who were to be given 
certain sums and stated that Smith Twyman wished the will pre¬ 
pared, giving these sums to the parties named and the residue of the 
estate to his son. I prepared a will in accordance with these direc¬ 
tions and the same day, as I recall, took it to his house and had it 
executed in the presence of the subscribing witnesses. Dr. Marshall, 
Mr. Richardson and myself were the three witnesses, I think. The 
will was read to Smith Twyman and signed bv him. 

56 (333.) I considered Smith Twyman absolutely of sound 
and disposing mind on the day he signed that will. He im¬ 
pressed me absolutely as a man who had a conception of what he 
wished to do with his property. I am not certain whether it was 
prior to the execution of the will or afterwards that I arranged to 
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have his account at the National Savings and Trust Company trans¬ 
ferred to himself and his son as joint owners so that either could 
draw on it. This was done at the request of Smith Twyman who 
asked me to get the matter fixed so that his son could get money for 
his maintenance during his life time and so that what was left would 
go to his son after his death. The account was so transferred by 

the National Savings and Trust Company. 

(335.) He was always a very energetic old man up to within a 
short time prior to his death. He impressed me as always neatly 
and carefully dressed for a man of his station in life. 


Cross-examination: 


(336.) What I mean is that he was a very well preserved old man. 
When he first spoke to me about writing his will in December, 1912, 
he seemed to be in good health. 

(337.) When the plaintiff, Mrs. Carter, spoke to me after the 
first draft of the will was made, wanting to know why her uncle 
should not make such a will as he wanted, her remark impressed 
me. I think it was: “My God, how can the old man go before his 
Maker without doing something for me?” No definite claim was 
made. It was not so much a request for legal information as an 
appeal for divine information. This occurred in the front of the 
residence as I was leaving the house. 


Witness produces Exhibit J. M. W. No. 1, which is a memoran¬ 
dum of the bequests delivered to him by Dr. Marshall, and is in the 
handwriting of Dr. Marshall. This is as follows: 


“To Basil Lucas . 

To Amelia Johnson .... 
To Arthur Twyman .... 
To Smith Twyman, Jr. .. 

To Marie Hunter. 

To Eliza Frye. 

To Ellen Gertrude Carter 


500.00 
200.00 
200.00 
200.00 
200.00 
200.00 
100.00 


All turned over to my son.” 


(339.) When I went to see Twyman on January 22d, he was in 
bed and was obviously a sick man. * I thought he might live a month 
longer, but that he would never get up. He sat up with difficulty 
when he signed the will, but he was clear in his head on every oc¬ 
casion that I visited him. I talked to him about a plumbing 
57 job he wanted me to have looked after for him in one of his 
houses. I also recall commenting on a picture he had in his 
room. Other than that, I do not recall any conversation aside from 
the matter of the will. 

(340.) As I recall, the account at the Trust Company was trans¬ 
ferred to the joint account some time in January. 

(341.) When he did not execute the will I first took to him, he 
did not give me any reason for not signing, but simply stated that 
he was not ready to sign. I did not stop more than a few minutes 
and got out as soon as I could as the room was very hot and stuffy. 










— - 


68 REUBEN TWYMAN VS. ELLEN GERTRUDE CARTER. 

Dr. Charles H. Marshall (pages 342 to 375): 

I am a physician living at 2710 P Street, N. W. I have been 
practicing here for twenty-three years and was acquainted with the 
late Smith Twyman about twenty years. My office was near his resi- 
dence and I saw him nearly every day. I had no business relations 

7qjq , £, 1 1 was oalled , in to attend him during his last illness. 

lh is was sometime m the first part of January 1913 He 
was suffering with a gangrenous ulcer on the right foot and at that 
time the affliction was of a local character. I found no other trouble 
than that in my first visit. I do not know how old he was but I 
should think he was in his eighties. I think he was unusually 
vigorous for a man of his years. 

(344.) In the first few visits he had no apparent trouble except his 
foot and when the foot got better he got up. He then suffered 

of asth ! na - 1 visited him right along until I think 
the 29th of January. He was then suffering from asthma. I was 
discharged by Mrs. Carter about the 29th of January. (345.) I do 

" ot . car l, to sa - v 8,1 that -'he said to me, she appeared to be acting for 
Smith Twyman. The only thing that Smith Twyman said to me 
to indicate that my services were undesirable was the last day 
58 that T was there. I had left the house, but Gertrude Carter 
. called me back and said he wanted to speak to me. I went 
I®!* ,n .*° ^is room. He took me by the hand and with tears in his 
e\es, said: 1 like peace, and for peace sake you need not come back 
any more. The entire time T attended Smith Twyman, his mind 
was exceptionally clear. On the occasion of my visits, he conversed 
with me with reference to his business and financial matters. In the 

first conversation, he asked me to write for his son, Reuben at Madi¬ 
son, Virginia. 

(346.) I wrote his son and he came here to visit. I saw his son 
there in the house. 

Smith Twyman called me one night as I was about to leave, no¬ 
body being there but him and myself, and asked me to close the door 
as he wanted to tell me something. He then told me of a will that 
nas brought there a night or two previous. I was not there when that 

l a?! r ™ d - t Sml w Twvman then dictated that paper that I 
handed to Mr James M. Woodward, the same paper that Mr Wood- 

ward has produced here today. T did not know the parties' named 
m that paper until Smith Twyman told me who they were and T do 
not know them now by sight. 

(347.) Twvman told me to take the paper to Mr. Woodward and 
have him prepare the mil with that information. It was a memo¬ 
randum to be taken to Mr Woodward for the preparation of his last 
tinnnn T"!*? the . b ?" k nnce with Reuben to cash a check for 

(348.) I know’ the plaintiff in this case. She came in once to 

to , p ? y a p *?, r ? bl » and w hen she left, he remarked 
to me that she and that child were there on him at an expense to 

him. In connection with the date about the will he referred to n 

oToV'VV^ !\ had ' eft f ° 0 00 ' 1 think ’ - had intended 
to, to Mrs. Carter, that she had taken him to task after Mr. Wood- 
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ward left and he said that he did not have to give her anything, that 
she had more than she was entitled to and he reduced it to $100.00 
just as it is there. 

59 (349.) I only went into his bedroom when I called and 

that was not very presentable. It did not give indication of 
care and attention on the part of anyone. The bed clothing was 
pretty bad. 

(350.) I attended him every day for a few days at first and later 
when he had asthma, I attended him every day for a while. I know 
Sergeant McKay, but never saw him there. 

(351.) I did not give Twyman any drugs or narcotics. 

Cross-examination: 

(352.) I have known Gertrude Carter for ten or twelve years^ l 
knew her by sight and had attended her mother and brother. (353.) 
She lived at Twyman’s house as long as 1 have known her. I do 
not know whether she gave any attention to his house or whether 
she was acting as housekeeper. It was through her that I was called 
in. I never saw her do anything except waiting on the old man 
and attending to the store next door. So far as I know, Gertrude 
Carter may have been acting as housekeeper or servant or cook. She 
dressed his foot every day very nicely. He always appeared decent, 
(351.) 

(355.) She was not on bad terms with me then and is not now 
that I know of. She never had any quarrel with me of any kind. 

When I first called, Twyman was in bed with his foot on a chair. 
He walked about the house several times using his foot, but did not 
go out of the house. He could have walked about with a jump as 
he was strong enough, but there was no occasion for it. The foot 
held him in about two weeks and then he suffered with asthma and 
was confined to his bed. The last day I saw him was the 29th of 
February, 1913. It was some time then since I had paid any atten¬ 
tion to the foot. I never heard before that he had suffered from the 
same condition in the foot on former occasions and I thought it was 
a recent case. 

(359.) The reason I was discharged on January 29th, was that 
some trouble arose about the will between Smith Twyman and Mrs. 

Carter. Mrs. Carter did not tell me what the trouble was. 
60 JFhe said she was going to employ a specialist to attend him. 

I could not understand how there was any connection between 
my being relieved of the case and the trouble concerning the will. 
The conversation which I said I did not care to repeat was that she 
accused me of doping him, something like that. The language she 
used was unpleasant, reflecting upon me. 

(360.) We got along well until the will was made on the 25th 
day of January and the money was transferred, and then I seemed 
to be in bad with Mrs. Carter. I had nothing to do with it. I do 
not know who suggested making the will and never made any sug¬ 
gestion to Smith Twyman about it. He did not ask my advice on 
the subject until after the first will was carried there by Mr. Wood- 
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ward. (361.) I think the first occasion when Smith Twyman 
spoke to me about making his will was when he gave me the data 
regarding it and spoke of the way Mrs. Carter had treated Mr. 
Woodward and said that she had carried on so that he had been 
compelled to make Mr. Woodward go away. He said that is the 
reason he did not sign the will. 

I did not know Basil Lucas then, but I know hi$ now. (362.) 
I do not know Amelia Johnson, Arthur Twyman, Smith Twyman, 
Jr. or Marie Hunter. I know Eliza Freeze. I did not know Reuben 
Twyman until he came here during Smith Twyman’s illness. 

(363.) I do not know of an occasion shortly before making the 
will when Mrs. Carter said to me that her uncle should not make a 
will because his mind was not in a proper condition. I never 
thought of having him make a will, it was none of my business. 
She did make some such statement to me as I recall between the mak¬ 
ing of the first and second will. (364.) She asked me if I thought 
he was mentally capable of making a will and I told her I thought 
he was. I do not remember her saying anything else. She did not 
seem to be exicted, but appeared to be verv much iri earnest. If my 
memory serves me right, I said to Mrs. Carter shortly after this, after 
the will was made, that Smith Twyman had made a will and had left 
everything to his son. I did not say to her that I had caused the 
will to be made in that way. 

61 (365.) Smith Twyman'never, after making this will, said 

anything to me about not having to make the will in that 
way. I had no conversation with Mrs. Carter about discharging me 
Smith Twyman did that himself. If I thought her responsible 
for H she did not know it. (363.) I am certain she went back 
and made him do it because I left him in good spirit and she called 
me back and when I went back he cried because he had to do it 


Redirect examination: 

(366.) I was one of the witnesses to the will. All were excluded 
except the witnesses when the will was signed. (367.) The will 
was read to Mr. Twyman by Mr. Woodward and he then signed. 
He sat up on one side of the bed and we all signed as witnesses in 
his presence and in the presence of each other. There was no ques¬ 
tion in my mind as to his mental capacity when he made the will 

vvv.° Sltl i e * hat A e " as then of «»>nd and disposing mind, 
(ooo.) \\ lien I attended Twyman during his last illness, Reuben 

Twyman s daughter was there attending to his wants, the same as 
the others. In my business experience with Twyman, he was very 
exact in paying his bills and paid promptly. He did not owe me 
anything when I left the house. 


Frances L. Garland (Volume 2, page 373 to 402): Is a do¬ 
mestic, employed as charwoman in the Census Bureau; lives across 
the street from Smith Twyman, has lived there thirteen years and 
"new Twyman during all of that time. Frequently conversed with 
I wyman, and often visited him in his house. (374.) Never knew 
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him to be sick until his last illness. (375.) I have known Gertrude 
Carter for the same length of time. She lived at Twyman’s for that 
period. I used to go into Smith Twyman’s house sometimes two or 
three times a week. Sometimes Gertrude Carter was there and some¬ 
times she was not. I never saw her do any work there; never saw 
her cooking, cleaning, washing or sweeping. Twice when I went 
there she was sewing at the dining room — and once when I went 
there she was sitting at the breakfast table. Smith Twyman asked me 
to have breakfast and told me that he had cooked it himself. (376.) 

I never saw Gertrude Carter cleaning or washing there or cooking 
meals. I never saw her out front cleaning the yard or sweep- 
62 ing. I have seen Smith Twyman washing — cooking several 
times, and I used to see him making preserves and things like 
that. Gertrude Carter used to work in a laundry and 1 used to see 
her coming in at noon for her lunch. She had to go out to her 
employment every day. (377.) When I went to the store, she 
usually waited on me, but that would generally be in the after¬ 
noons. On one occasion last fall, I went to the store and she said 
to me that she was awfully worried and had the blues. I told her 
that she was trying to do too much, trying to do the work in the 
building and the work here, and I said, “Why not let Mr. Twyman’s 
son or grandchild or someone come and help you out?” She said, 
“They will not do that because if they came here they would have 
to do as I say, and for that reason they will not come.” I asked 
her if Mr. Twyman paid her and she said, “No, I get this child’s 
board and my board, and I can’t go everywhere and take this child 
and get its board also.” One day she told me that Twyman had 
made everything over to his son and had not given her one single 
thins. “She said she was looking over some papers for him one 
day, and she had seen where he made everything over to his son 
and had not given her one single thing” (377), and I told her I 
would not stay (378), and she said that she had a home and that 
Smith had been very kind to her and that none of her people had 
ever done anything for her. She never said that Smith Twyman 
owed her any money or had ever promised to pay her anything. I 
never heard her say that she was employed by Smith Twyman in any 
capacity whatever. 

(379.) On one occasion when I went to the store and Smith Twy¬ 
man measured what I bought too liberally, as Mrs. Carter thought, 
they had a dispute and he followed me to the door and said, “She 
stays around here thinking that in case I drop off she will get what I 
have, but she will be mistaken, for I have everything fixed for my 
son so he will get everything I have.” 

63 Smith Twyman told me that Gertrude Carter was not hired 

there but came there after his wife died and she told him she 
had no place to go and from that time on she remained there. 
(382.) “I very seldom seen him clean; if you looked at him, you 
would not think he had five cents.” (382.) On one occasion about 
ten years ago, I heard Gertrude Carter crying over there and my 
niece went over and came back and said that Mr. Twyman had hit 
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Gertrude. I went over there and she was sitting in the door. I 
asked what was the matter and she said “Uncle Smith hit me.” He 
said not to believe her that he never touched her, but that he was 
tired of her being in his house and wanted her to get out; that her 
being there was the reason that his children did not come around 
him. She was sitting there crying all the time. (383.) On another 
occasion, Smith Twyman locked her out and she made a lot of noise 
trying to get in and Twyman called to her from the window to go 
away and stay. About three o’clock the last time we looked out, 
she was still there. 

Frances Garland. 

Cross-examination, p. 384: 

I have lived with my husband in the house opposite Twyman’s 
for 13 years. I do all my own housework, cooking, cleaning, wash¬ 
ing and ironing, and have never kept a servant. I am also employed 
as a charwoman at the Census Office. I go there at 4 in the after¬ 
noon and get back between 7 and 8 in the evening. I do my own 
marketing. Mrs. Carter attended to the store which she and Smith 
Twyman kept; she nearly always waited on the customers. 

I never visited Mrs. Carter. “When I went there, it was for busi¬ 
ness.” The only time I ever sat down and talked with her, we 
talked for about an hour on church matters. I was not in the 
habit of calling upon her or holding social relations with her. We 
were not confidential with each other and were not intimate friends. 
I have said things about her. “If I were to tell things that I heard 
unfavorable to her I would be here until next year.” I heard 
64 them from different people, and “I would pass my opinion in 
a general way in talking.” I believed the unfavorable report- 
that I heard about Mrs. Carter. Smith Twyman never kept a serv¬ 
ant. I do not know that Mrs. Carter did practically all the cook¬ 
ing, washing, ironing and housework. I do not think she had time 
to do very much whilst working at the laundry. I do not know for 
what part of the thirteen years she was employed at the laundry, 
whether for one half or one fourth of that period. The conversation 
in which she told me that she had discovered a will of Smith Twy- 
man’s was in the fall of 1912; Twyman was then going around 
and it w r as before his last illness began. Gertrude called the paper a 
will. At the time wffien I had some words with Gertrude about buy¬ 
ing some potatoes and tomatoes, w T hen Smith Twyman w r as in the 
store, he told me that he had fixed his business so that Gertrude could 
not get anything out of it, that he had made his will and fixed every¬ 
thing to his son. 

Basil L. Lucas (Volume 2, pages 402 to 423) : 

I am a butler in a private family. I have knowm Smith Twyman 
since 1862. He is my stepfather, married my mother in 1862." She 
died March 18.1891. I lived with him until the death of my mother. 
(403.) After that, I lived with him about eight months. My first 
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acquaintance with Gertrude Carter was about 1886. She was then a 
young girl, not married. I knew Reuben Twyman; we grew up 
together as boys. We always heard that Gertrude Carter was not re¬ 
lated to Smith Twyman. Gertrude Carter was at our house about 
two weeks during my mother’s life time, but went away because my 
mother objected to certain things, and did not come back until about 
two weeks after my mother died. I never heard that she came there 
as an employee of Smith Twyman. I was married a week after my 
mother died and Gertrude was there when I married. At that time 
my wife lived there and Gertrude did not perform any duties 

65 there because my wife was caring for the house at that time 
until he took the work out of her hands and trusted it to 

Gertrude. I left Smith Twyman’s house in April, 1897. My wife 
was not satisfied to stay there. This was because of a disagreement 
between the two women. We roomed on the third story. Smith 
Twyman occupied the front room on that floor. 

(407.) After I left the house, I went there to see Smith Twyman 
at least twice a month. I did not always see Gertrude Carter because, 
of course, she w r ould be at work. I have seen her there sewing and 
sometimes performing the usual domestic duties. (408.) The 
house was not kept in good condition, as Gertrude did not have the 
time to do it, she was at work. The condition of the beds and so 
forth was very poor. Smith Twyman usually prepared the meals 
when Gertrude was at work. (409.) Smith Twyman ofter talked 
with me about his business matters and always told me that what 
he had he w r ould leave to his son and that Gertrude had a home there. 
(412.) About the third Sunday before he died, Twyman told me that 
he had left everything to Reuben. I had never heard him say that 
he had made an agreement to pay Gertrude Carter anything and 
until this case came up, T never heard Gertrude Carter claim that 
he owed her any money. 

Cross-examination: 

(413.) I and my wife lived with Twyman about eight months 
after our marriage. Gertrude lived in the house since the earlv part 
of 1891. Twyman never had a servant or a laundress. So far as the 
house was kept it was kept by Gertrude. (416.) I don’t know 
whether Twyman ever paid Gertrude anything. I never saw him 
give her any money. (418.) For a considerable time, about 1898, 
Gertrude’s sister Jennie, as well as the child, were living with Smith 
Twyman. To my knowledge, she must have been there a year. I 
could not say how much longer. (420.) I do not know whether 
she paid any board. (422.) I know on one occasion at least that 
Smith Twyman sent his washing out to he done because he sent it by 
me personally. T remember carrying his wash on one occasion to a 
Mrs. Washington, and another time to 1014 17th Street. These two 
times are all that I now remember. 

66 Robert F. Richardson (Pages 423 to 455): 

I am a regularly, ordained minister and am Pastor of the 
Mount Calvary Baptist Church. I am also employed in the govern¬ 
ment service in the Department of Labor. 
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I knew Smith Twyman for ten or twelve years. (424 ) ' He was 
quite an attendant at our Church and Mission. We got to be friends 
and he used to come to my house and I frequently went to his house. 
1 went there probably three times a month. (425.) He also con¬ 
sulted me about his business affairs. He never spoke ot any personal 
affairs until recently. He often said he wanted to leave all his estate 
to his son. I asked him perhaps a year ago if he had a lawyer to 
after his estate and he said no. (436.) I asked him if he had 
made a He said he had not made a will but was going to and 
I suggested that he go to see Mr. Woodward. This was the fall of 

He , ^°\ e ° f f oin § t0 him from time to time. He sent me 
n / e oodward to come to see him about his estate and I 

fi° d n ar a^° C ? me but he could not come at that time, 
a / \ ^ Anally did. I was present when he came. 

oil L- * u at occasi ° n ’ Twyman said that he wanted to leave 
all his estate to his son. I knew that Mrs. Carter was stopping there 

k bim ™ ncer Jl in S *\ eT i Saying that 1 su PP°sed she was 
intere. ted m his estate. He said that she was not interested, that he 

ad topped after her in life and he did not want anvthing to inter- 
fere ^th his will after it was made. He told me that she was buy¬ 
ing a house and he had helped her in that and he thought that ought 

TI! ' h- 1 ? 1 , to consider her situation and he said 

that he had been liberal with her all along and was quite sure that 

she was provided for He never said that he paid her a regular sal¬ 
ary or that he owed her any money. 

•II 42 1 r a f P resen „ t as one of the witnesses when the signed his 

will. I don t know of any previous will. (429.) He was of the 
same mind when he made the will as he had been all along. He 
carried out the ideas he had spoken to me about on several 
67 occasions prior to this. To the best of my knowledge and 
belief, he was of sound mind. 

On one occasion, Gertrude Carter was telling me that on some pre¬ 
vious occasion Smith Twyman had made a will and not mentioned 
er name. She did not state that he had agreed to give her some of 
his property or tell me that she had a claim against him for services 
rendered. She said she was horrified in view of the services she had 
rendered there. I think she said he had promised her to leave her 

r^ t fi h ’ n " Q , a " d "i en s , h t e Tu h ® not left her anything, si.e was 
horrified at the thought. She did not say that he had promised to 

pay any definite amount of money or that she had ever been em¬ 
ployed by biiii or that he had ever promised to pay for her emplcv- 
ment (431.) • lie said at the time this will was made that she had 

been left out but that he had promised to leave her something. 

Cross-examination: 

(433.) My acquaintance with Smith Twyman was chiefly on ac¬ 
count of interest in religious matters. Gertrude Carter used to come 
to my Church frequently. 

(435.) I spoke to him about providing for Gertrude Carter be- 

cu ad kT? that . sl ? e lived wi*' him for about ten years. 
(43b.) She had done his housework for him. I mentioned'those 
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questions because I was trying to help him out and that he might 
be aware what might come against his estate in case those interested 
were not wisely looked after. I knew he had no lawyer and I was 
only helping him out on the legal side of the matter. 

(438.) When I spoke about the necessity of making some pro¬ 
vision for Gertrude Carter, Smith Twyman told me that he had 
provided for her from time to time; that he had helped her in her 
debts and in buying a home. He did not say how much he had 
given her but he said that he had made some payments on her house 
for her. (439.) Before his will was drawn up, he told me that he 
did not leave her anything but that she was to have his household 
effects and that the piano was hers already; that she had bought 

it. ~ 

68 (440.) He said that he had given her $65.00 a few week 
weeks ago and that he had been giving her money from time 

to time. (441.) I am not sure when the conversation occurred 
with Gertrude Carter in which she told me she was horrified that a 
will had been made and that she had not been left anything. I 
don’t remember whether it was prior to or during his last illness. 
(442) It was before he told me that he had made no agreement to 
leave Gertrude any money. 

(443.) I thought she was struggling and trying to get herself a 
home and doing pretty well in paying for it, so I thought if he 
could help her, it would be a wise thing to do so that she would 
not lose it 

Redirect examination: 

(444.) He said that he had made her a home at no expense 
to her and had been to a good deal of expense and that it had not 
cost her anything all these years. He never said anything about 
agreeing to give her a house and $800.00. (446.) In visiting the 

house from time to time, I heard Gertrude speak of Mr. Twyman 
as her uncle and I thought there was some relation. (447.) I know 
that Reuben Twyman advised his father that Gertrude ought to be 
left something in the will. His father said, No, that he had pro¬ 
vided for her in his lifetime and was not going to leave her any¬ 
thing in his will. 

Recross-examination: 

(448 ) Twyman never said that Gertrude was not cooking for 
him but he said that he was getting his own meals because she was 
not there. He said she was somewhere else at work. . 

(449.) Reuben told his father that Gertrude ought to be left 
something in a conversation between those two and myself during 
Twvman’s last illness. Reuben seemed to think that for his father 
to leave her nothing would create a bad impression and that it 
would have have a bad effect on Mrs. Carter; that she would 

69 be expecting something and he really thought she ought to 
have it. Smith Twyman then said that he had provided for 

her sufficiently in life and he did not see why he should give her 
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anything. (450.) Then he seemed to Meld somewhat and said he 
would Jeave her a small legacy in his will. [It is stipulated that the 

will of Smith Twyman leaves a legacy of $100 to Ellen Gertrude 
Carter.] 

Ellen Gertrude Carter, Plaintiff, Called as a witness for De¬ 
fendant—(Volume 2, pages 455 to 463) : 

Bertha \V. Clay, my sister, who has testified in this case in my 
behalf, is now somewhere in Philadelphia. She was at Atlantic City 
and went there about a week ago. 

(456.) Original Exhibit E. G. C. No. 1 has been in my possession 
since it was written. I kept it in a case where I keep all my papers. 
It is just a little case that I keep all my papers and things in. I 
kept that case in the back parlor at the house. I never showed this 
paper to anyone besides my sister Bertha and Jennie because I 
thought it was no one’s business. My sister wrote the words, “At 
my death I want house No. 502 and $800.00 to go to my grand niece 
E. Gertrude Gilmore.” But my uncle spoke the words. This was 
my sister Bertha. My sister Jennie died three vears this coming 
February (1914). 

(457.) Before this paper, Exhibit E. G. C. No. 1 was written 
upon, it was there with my other papers. We got it out of my busi¬ 
ness papers that I kept in that box or case. I kept all kinds of 
papers in that. I got it out myself. I allow no one to go into my 
business papers but myself. I do not know where this piece of 
paper came from. It has been quite awhile ago but it came from 
my papers and I just picked up the first paper I came to. At that 
time it was in its present condition, that is with the edges trimmed 
off just as you see it. 

(458.) When I got out that paper for my sister to write on, there 
was no writing on it. It was just a blank piece of paper without 
any words or names or anything at all on it. My sister wrote the 
paper at No. 502 21st Street” in the dining room. The parlor where 
I kept my papers was up stairs. 

(459.) I brought the case down that had the papers in it and 
I brought the pen and ink down too. Tn fact, I had the ink 
70 already doen stairs in the dining room and I believe I had 
the pen down there too. My sister Bertha signed her name 
at the bottom of this paper immediately after waiting it—“imme¬ 
diately after, at the same time.” My other sister signed it at the 
same time. At the time they signed their names, the words, “Smith 
Twyman” were on the paper at the place where they now appear. 
My uncle wrote his name at the time. I had one bottle of ink at 
that time. My uncle used a fountain pen which he kept in his 
pocket to write his name on that paper. He had carried this foun¬ 
tain pen quite a little time, as soon as he knew how to write. I 
can’t remember whether he filled his pen from one bottle or an¬ 
other. I taught him to write his name. He did not know how to 
write anything but his name. He would not allow anyone else to 
use his pen, but used it to practice writing. 

(461.) I kept writing paper in the house sometimes. I suppose 
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I took paper of the character of this exhibit to write this document 
because I didn’t have any writing paper at that time. I can’t re¬ 
member for that long period of time whether or not I had other 
ink and paper in the house. We always had two or three old 
bottles of ink, partly used, in the house. (462.) I don’t know the 
address of Bertha W. Francis in Philadelphia. 

Frank R. Ullmer (Record, pages 462 to 465): 

I am paying teller at the National Savings and Trust Company. 
(Witness identifies the signature card of Smith Twyman as being 
from the files of the bank, said card being offered as Exhibit F. R. 
U. No. 1.) 

Cross-examination: 

Smith Twyman used a bank pen and ink to write the signature 
card. 


Redirect examination: 

I have cashed checks signed by Smith Twyman there at the bank. 
I have seen him sign his signature. He usually wrote with with the 
pen which I handed him at the window. I have never seen seen 
him sign his name to any cards, checks or papers with a fountain 
pen. 

Paul L. Webb (Pages 465-8): 

I am a photo lithographer. (Witness testifies to making photo 
photo lithographic copies of Exhibits E. G. C. No. 1 and P. L. W. 
No. 1 in the presence of Albert Harper, Examiner, and to having 
enlarged the copies which are offered in evidence as Exhibits P. L. 
W Nos. 1 and 2 being a copy of Exhibit E. G. C. No. 1 and No. 2, 
being doubled enlargements of words, “Smith Twyman” found on 
Exhibit E. G. C. No. 1 and on the signature card, F. L. U. No. 2. 


71 


Testimony in Rebuttal. 
Dr. Elmer H. Sothoron. 


Attended Twyman professionally in December, 1912, made 22 
visits- found him suffering with gangrene in both feet, asthma, 
hardening of arteries, bad heart, regurgitation, and senility, and 
chronic diabetes. Opened ab-cesses in his feet; he suffered much and 
constant pain; gave him codeine, which is an alkaloid of opium, 

and on one occasion morphine. . ~ . 

ODium in anv form numbs the mental faculties; primary effect 

is stimulating, but afterwards it deadens the faculties; at his age, 
gO or 90, the doses I gave, together with the gangrenous poison in 
his blood, would probably render him incapable of doing business. 
At times his mind would be clear, at others unfit for business. 

Gertrude Carter waited on him very attentively. He seemed very 
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fond of her, depended on her a great deal, preferred her to dress 
his feet. I thought she was his daughter. 

Cross-examination: 

He always paid me for my visits. I suggested his going to a 
hospital, but he said Gertrude was taking good care of him. 

I thought him generally capable of transacting ordinary business, 
though there were times when he was not. 

He seemed very dependent on those about him, and relied on 
them to make up his mind for him about things. Mrs. Carter 
6eemed to be his standby. He relied on her to go to the bank and 
transact all his business. 


Elizabeth Walton. 


43 years old; second cousin of Smith Twyman; have known him 
all my life; known Gertrude since she was a little girl, as much as 
30 years ago; she is Smith’s grand-niece; I have heard him say so, 
and other old folks. 

About the time Gertrude went to live with Twyman, he offered 
me $5 a week to come and do the samr service, this was shortly after 
his wife died. He said he would pay Gertrude or me $5 a week to 
come and live in the house and take care of him. 

72 In the fall of 1912 he spoke of owing Gertrude money; I 

understood him to say he intended to pay her; and that he 
would leave her his property. He said he never wanted to gp to a 
hospital. 

I visited the house frequently, often slept there, sometimes twice 
a week. Always found Gertrude there, washing, ironing, cooking 
and cleaning. I thought the house well kept. 


Cross-examination: 

Is not clear as to exact relationship to Twyman; he was the son of 
a white man named Bradley; the father of my father was a white 
man; Smith and my father were brothers by different white men. I 
thought Smith had'two sons, no daughters. My knowledge of rela¬ 
tionship is based on what I heard when he and my mother talked 
about it. 

Know that Twyman and Gertrude were related; her father and he 
were half-brothers; I have heard him say she was his grandniece. 


David Houston. 


Lived opposite Twvman for 6 years; often visited him; the house 
was kept by Gertrude Carter; was kept fairly well; as well as the 
houses of most working people. 
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William H. Matthews. 

Knew Twyman for 50 years; belonged to same order; visited his 
house oftener than once a week, in the daytime, and often spent the 
evening. 

Gertrude Carter kept the house; it seemed as well kept as those of 
other working people. She did “very much like my wife did around 
the house. 

Saw Dr. Marshall after he came from the room when Twyman had 
made his will. The doctor had some words with Gertrude about some 
medicine she had failed to give. He said she would not give it be¬ 
cause she wanted to have her own way, “but we have fixed her.” 

Twyman had discharged Marshall that day in my presence. Out 
in the street he later said to Gertrude, “You are just mad 

73 because you can’t have your way; but we have fixed you.” 

Before that Smith spoke highly and gratefully of Gertrude’s 
goodness to him, and said: 

“She will be well remembered, she shall not suffer for anything.” 

He also complained that others had interfered with his business; 
referred to Dr. Marshall and others; spoke unfavorably of his son 
Reuben; this was after his last will had been signed; Dr. Marshall 
was very anxious for him to make a will. 

Cross-examination: 

Was not present when last will was signed. Marshall, when he 
came down, said the business was fixed. 

Twyman told me he was displeased with Marshall before he dis¬ 
charged him; after the fact he told me why. 

Have talked with Gertrude about this suit. Did not advise her to 
begin it, did not take the case to Mr. Keigwin; have talked with 
Reuben; did not offer to testify for him; had no understanding with 
Barney McKay. 

74 E. Gertrude Carter. 

(Recalled in Rebuttal, December 29, 1913.) 

Twyman never told Reuben in my presence as Reuben testifies that 
he did not owe me a dollar. I did not say to Twyman, “I suppose 
you are not going to leave me anything.” 

Was not present as Reuben testifies at any conversation when 
Smith gave Mr. Woodward instructions about his will. I came into 
the room while they were talking, but did not hear what was said. 

Twyman never gave me $60 at one time; the largest sum he ever 
gave me was $20, when I first went there, that was on account of 
wages. 

I sent Reuben Twyman money to come to see his father when the 
latter was ill. Reuben came, stayed a few days, said his father was 
too stingy for him to stay longer, and went away. 


7—2876 
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Twyman did not help me to pay for the 26th street house. 

Reuben was present at a conversation in January, 1913, when his 
father said he wanted his property divided between Reuben and me; 
B. McKay and Bertha Francis also were present. Smith also said in 
Reuben’s presence, that he wanted Reuben to pay off the trust on mv 
26th street house. 

• It is not true that Reuben ever found his father in a neglected 
condition as to clothing. I gave Reuben $5 on one occasion to buy 
underwear for his father. T never told Reuben as he testifies I had 
no clean shirt for his father. 

Had no such conversation with Frances Garland as she states to 
effect that I got my board and my niece’s board, and thought that 
sufficient wages; never talked with Garland about the terms on which 
I worked; she told stories on me in the neighborhood; did not tell 
her uncle had made a will which I had found giving all to Reuben; 
never found such a paper or heard of it. 

Twyman never shut me out of the house; never had a quarrel 
with me as Frances Garland testifies: had a disagreement with Gar¬ 
land about some potatoes she bought; she said I was so old that I had 
to dye my hair, about 10 or 11 years ago. We have not been on 
friendly terms since that time. 

75 Not true, as Basil Turner says, that sister Jennie lived in 

Twyman’s house: she visited occasionally, but never stayed 
for a week. 

Lucas did not take Twyman’s clothes out to be washed. I washed 
myself for Basil Lucas. 

The child living with me is the daughter of my niece, who is dead; 
the girl is five years old; I brought her there in September of 1912; 
my uncle wanted ber to come. 

Cross-examination: 

Reuben Twyman’s statements which I have denied are all untrue. 

Never had any conversation with Mrs. Garland about my uncle. 
The statements about such conversation are untrue. None of my 
sisters ever lived in Twyman’s house, except that during his last ill¬ 
ness, Bertha was there and helped me wait on him. 

Dr. Montgomery Hunter . 

Saw Twyman about a week before his death. He was in very bad 
condition, with gangrenous foot, asthma, heart-disease and a growth 
in his stomach. I gave him bromides and chloral to produce sleep. 
Thought he had been given opiates. At times his mind w r as clear, 
at others he seemed not to know me; that alternating condition con¬ 
tinued down to the time of his death. He must have been sick a long 
time before I saw him. 

Cross-examination: 

The medicines I gave would induce drowsiness. He was some¬ 
times comatose. When not under the influence of medicine his mind 
was apparently bright. 
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Rev. J. M. Waldron. 

Pastor of Shiloh Baptist Church; S. T. D. Knew Twyman 6 or 7 
years as a parishioner; Gertrude Carter is a member of the same 
church; have visited them frequently through a period of 6 or 7 
years. Spoke to Twyman often concerning Mrs. Carter. He said 
she was his grandniece. 

(Objection under Code sec. 1064 to all statements made by Smith 
Twyman.) 

He said she had been taking care of his house and of 
76 him for more than twenty years. Said nothing about the 
terms of her employment. . He said he was going to give the 
house in which he lived to her. This was three or four years before 
his death. 

Cross-examination: 

He did not mention the disposition of his property after that. He 
said he intended that house for her. Did not say he had already fixed 
it so she should get it. 


Albert F. Johnson. 

Policeman. Twyman lived on my beat. Knew him well. Ger¬ 
trude Carter lived with him for 15 years to my knowledge. Have 
seen her cooking, washing, ironing and attending to the store. There 
was no one else in the house doing such work. 

Twyman said he w r as paying her $5 a week, and at his death would 
leave her well fixed. (Objection under Code sec. 1064.) He was 
going to give her one of his houses, which one I don’t remember. 
This was three or four years before his death. 

Cross-examination: 

Do not know that Gertrude worked in a laundry of for the Gov¬ 
ernment or did sewing. Never heard Gertrude say that sh w was 
getting no money, but have heard her brother say so. 


Stipulation . 

It is stipulated that the house at No. 502 Twenty-first street, N. W., 
is worth from $1,700 to $2,000. 

77 I, Walter I. McCoy, one of the Justices of the Supreme 
Court of the District of Columbia, do hereby certify that the 
foregoing statement of evidence in duplicate was prepared in accord¬ 
ance with Rule V of the Court of Appeals of the District of Columbia 
and includes all and only the evidence and exhibits taken in this 
case necessary to be included in the record on appeal and essential 
to the decision on appeal, being such portions of the evidence and ex- 
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hibits adduced before an examiner of this Court and filed herein as 
are essential to the decision of the appeal. 

Given under my hand this 20th day of September, 1915. 

WALTER I. McCOY, Justice. 

[Endorsed:] Equity No. 31,663. Ellen Gertrude Carter, Plain¬ 
tiff, vs. Reuben Twyman, Defendant. Statement of Evidence. Sub. 
Aug. 31, 1915. Law offices of Ralston & Richardson, Union Savings 
Bank Building, Washington, D. C. J. H. Ralston. W. E. Richard¬ 
son. H. T. Winfield. S. D. Willis. A. B. Baker. G. W. Hott. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2876. Reuben Twyman, individually, &c., appellant, vs. Ellen Ger¬ 
trude Carter. Court of Appeals, District of Columbia. Filed Sep. 
20, 1915. Henry W. Hodges, clerk. And No. 2877. Ellen Gertrude 
Carter, appellant, vs. Reuben Twyman, individually, &c. Court of 
Appeals, District of Columbia. Filed Sep. 21, 1915. Henry W. 
Hodges, clerk. 
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This is an appeal from a decree in equity of the Supreme 
Court of the District of Columbia, enforcing in part an al¬ 
leged agreement between the appellee, Carter, and Smith 
It 












i F °'T.° r fi ' e ' earS after > 1891 > s,le worked in a laundry for 
ab0Ut , three years ' About nine years ago she began to work 
“i 8 chan '° m an at the War Department and is still so em¬ 
ployed. At the laundry she earned from $5 to $0 per week • 
from the Government she gets $20 a month, sometimes $35,’ 
when she washes towels. She also worked in the laundry 
for about six months in 1912 (page 15). 

e | lle Pnrclia-ed a house in Twenty-sixth 

,, or $ ,/o 0 , subject to mortgages amounting to $ 2,800 

, P tf> .May 9, 1912, she paid the bank $40 a month on this 

S "' ee U ' e “ she '«* Paid $20 a month. She had also 
' , ' Ir - Palro ?2o a month, but has been unable to do that 
latel\ and has only paid him $25 since February, 1913. 

be^n wort- hUrt f StFeet Car °" May 17 ’ 1912 ! had then 
been »ork,ng for three or four months for a laundry at 

»Smee she was hurt in the accident her uncle (the deceased) 
opened a little store next door to where they lived put in 

** C'» t« *«» ™.l „v. it « her, saving hehld 

..'I 1 , himself. Sin™ ,h.t ,i,„ 6 , h , p ,„'“ “ 

nione\ into the store, which has paid (page 17). 

\ itness states that she has earned money by sewing and 

$15 to b l tn f- / he "° U,d retimes average from 

•md oirls "l f i UF years sl,e hftd an establishment 
and girls working for her; had two women sewing for her 

and one employed to do housework. 

She did not make $15 to $18 a week sewing all of the 
■ me, but always made $6 or $7 a week. When at the laun¬ 
dry she sewed, but did not make $15 a week then (page 18) 

nii, rtwT ^ Chi6f th6 P,aintiff P™ d »eed ni"e wit 
lows- Th , m °ny may he «*»ted substantially as fol- 

J h ® ni |e sed agreement of September 14, 1902 was 

Bertha W°H eX6eut f d in *e presence of three pe^ns- 
tha A\ Clay, Jennie Gilmore, and Janet Green. The doc- 

ZS£i o' Oh,, .hr, i. . *^5 

e plaintiff. .Mrs. Gilmore, the other subscribing witness, is 
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also a sister of the plaintiff and is now deceased. Mrs. Green 
cannot read or write. She testifies that Smith Twyman 
promised to give the plaintiff the house they lived in and all 
the money he had for her life; also that “Twyman could not 
sign the paper, but he touched the pen,” although the ad¬ 
mitted evidence is that the signature on Exhibit No. 1 is the 
genuine handwriting of Smith Twyman. Mrs. Green also 
states that Bertha Clay wrote the paper and read it over, but 
that she, the witness, did not understand exactly all that was 
in the writing. She does not identify the particular paper. 

None of the other witnesses in the case appear to have ever 
seen this document, and the only person who claimed to 
know of its existence was a Sergeant Barney McKay, who 
claimed to be a newspaper editor in New Jersey, who admits 
he acted as the agent of the plaintiff in connection with the 
employment of her counsel in this case, and that he carried 
the paper to the attorney after it was found. 

The other witnesses, five in number, testify that at various 
times Smith Twyman told them that he had agreed to pay 
the plaintiff $5 per week, and had not paid it. Two of 
the witnesses, Goy and Shields (page 26), state that the de¬ 
ceased told them that he would pay it all “when she got 
ready for it” and “before he got out of the world.” Two 
others, Lucas and West (Record, pp. 28 and 29), say that he 
stated that she was to receive $»> a week, and that it would 
be paid to her after his death. The other witness, Caldwell 
(Record, page 2 /), is the only one of this group of witnesses 
who refer to any statement made on the part of Smith Twy¬ 
man that the plaintiff was to receive the house. She testifies 
that the plaintiff frequently asked the deceased for monev, ' 
and never got any, but he always said he was going to pay 
her: “when she left, he often told me she would get her * 
money in a lump when he died.” She also states that Twy¬ 
man told her that he had agreed to pay $5 a week, and 
after his death would give the plaintiff the house and a cer¬ 
tain amount of money. This witness states that she lodged 
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in the house where plaintiff and deceased were living for 
three years. That she went there thirteen years ago, and 
left ten years ago, so that she was living there during the 
period from 1901 to 1904. She states that she never heard 
of any will or w r ritten contract. 

On the part of the defendant, the evidence shows that 
shortly before the death of Smith Twvman he executed a will 
leaving certain legacies and the residue of his property to his 
son. His physician, Dr. Charles H. Marshall, testifies (page 
38) that the deceased called him hack one evening as he was 
about to leave and dictated to him a memorandum to hand 
Mr. .Tames M. Woodward, for the preparation of his will. 
Witness did not know the parties named in the paper until 

e > were. Mr. Woodward testi¬ 
fies that he has known Twyman slightly for about twelve 
years, and came in contact with him through Twyman’s 
coming to his office to execute pension vouchers. Some time 
before January 22, 1913, Twyman gave him instructions 
about writing a will, and told him he wished to leave every¬ 
thing to his son, Reuben Twyman. Witness prepared will, 
and went to his house to have it signed, and he told him that 
he would sign it later. A few days after Dr. Marshall brought 
witness a memorandum containing a list of beneficiaries who 
were to be given certain sums. Witness prepared a will in 
accordance with these instructions, took it to the house, had 
it executed in the presence of Dr. Marshall, Mr. Richardson, 
and the witness. He was absolutely of sound and disposing 
mind on the day he signed that will. 

The Rev. Robert F. Richardson, pastor of the Mount Cal¬ 
vary Baptist Church, testified (page 44) that the deceased 
was an attendant at his church for ten years. That deceased 
• often consulted him about business affairs, but did not speak 
of bis personal affairs until recently. The deceased often 
said that he wanted all of his estate to go to his son. Witness 
knew that Mrs. Carter was staying there, and asked about 
her, but deceased said that she was not interested, that he had 
looked after her in life; that she was buying a house and he 


had helped her; that he had been liberal with her all along, 
and that ought to be sufficient. Witness also stated: “I know 
that Reuben Twyman advised his father that Gertrude ought 
to be left something in the will. His father said ‘no/ that 
he had provided for her in his lifetime, and was not going to 
leave her anything in his will.” 

The plaintiff was recalled for cross-examination (page 46), 
and testifies that original Exhibit No. 1 has been in her pos¬ 
session since it was written, kept in a case where she keeps 
all of her papers. Before this paper was written upon, it was 
there with her other papers; she took it out of her business 
papers that she kept in that box or case. She got it out her¬ 
self, as she allows no one to go into her papers but herself. 
At that time it was in its present condition, but without 
writing. It was just a blank piece of paper. She brought 
the case down with the papers in it, and brought the pen and 
ink down, too. Her uncle wrote his name at the time. She 
had one bottle of ink at that time. Her uncle used a foun¬ 
tain pen which he kept in his pocket. He had carried this 
fountain pen quite a little time, as soon as he knew how to 
write. She taught him to write his name. He did not 
know how to write anything but his name, and would not 
allow any one else to use his pen. 

1 he defendant then introduced as a witness Frank R. 
Ullner, paying teller at the National Savings and Trust Com¬ 
pany, who identified the signature card of Smith Twyman 
from the bank files. He also testified that Smith Twyman 
used a bank pen and ink to write his signature card; that 
he has cashed checks signed by Smith Twyman there and 
at the bank, and has seen him write his signature. Twyman 
usually wrote with the pen which witness handed him at the 
v\ indow, and he has never seen him write his name to any 
cards, checks, or papers with a fountain pen. 
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Assignments of Errors. 

1. The court erred in finding that there was sufficient evi¬ 
dence establishing the agreement by Smith Twyman that the 
plaintiff should receive the real estate mentioned in said 
decree and the sum of $800, and that the evidence claimed 
to establish agreement was of such character as to warrant 
the enforcement of said agreement by specific performance. 

2. The court erred in finding that the paper introduced as 
evidence by the plaintiff and purporting to be an agreement 
signed by the said Reuben Twyman was, in fact, an agree¬ 
ment signed by said Twyman. 

3. The court erred in not holding that the alleged written 
agreement referred to in the bill of complaint and offered in 
evidence by the plaintiff was fraudulent and in not dismiss¬ 
ing said suit, for the reason that it was based upon said fraud¬ 
ulent paper. 

4. The court erred in not holding that under the circum¬ 
stances of this case the remedy of the plaintiff was by an 
action at law, and not by a suit in equity by specific perform¬ 


ance. 



ARGUMENT. 


First Assignment of Error. 

The court erred in finding that there was suf¬ 
ficient EVIDENCE ESTABLISHING AN AGREEMENT BY THE 
DECEASED TO DEVISE TO THE PLAINTIFF THE REAL ESTATE 
MENTIONED IN THE DECREE AND THE SUM OF EIGHT HUN¬ 
DRED DOLLARS, OR THAT THE EVIDENCE CLAIMED TO ESTAB¬ 
LISH THIS AGREEMENT WAS OF A CHARACTER WARRANTING 
ENFORCEMENT OF THE AGREEMENT IN EQUITY. 

Degree of Proof Required. 

The plaintiff relies upon two propositions as constituting 
sufficient evidence to establish her claim, but before con¬ 
sidering in detail the document introduced as Exhibit 1, and 
the evidence of admissions by the decedent, we desire to call 
the attention of the court to the fact that in cases of specific 
performance generally the plaintiff is required to prove the 
precise terms of the contract by a higher degree of proof than 
is ordinarily required to prove a contract at law or in equity. 
Particularly is this true where the alleged contract is said 
to have been made by a person now deceased, under which 
it is claimed that the solemn testamentary disposition of the 
testator is annulled and avoided. 

In the case of Semins vs. Worthington, 38 Md., 298, Justice 
Alvey expressed the rule in the following clear and concise 
language: 

“The proof must be clear and explicit, leaving no 
room for reasonable doubt. And in cases for the 
specific enforcement of a contract to devise, like the 
present, where the property has been devised to other 
parties, the utmost certainty is required as, by the 
enforcement of the contract, the court undertakes to 
set aside a solemn testamentary act of the deceased 
party, in the absence of all possible explanation of 
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his conduct, and when he is no longer present to 
vindicate himself against the imputation of bad faith. 
To such cases may well and most aptly be applied the 
rule so clearly and forcibly stated by the late Mr. 
Justice Grier, of the Supreme Court, in delivering the 
opinion of that tribunal, in a case of an application 
for specific performance. In speaking of the char¬ 
acter and certainty of proof required on such appli¬ 
cations, he said: ‘Such proof must be clear, definite 
and conclusive, and must show a contract leaving no 
jus deliberandi or locus penitentiae. It cannot be 
made out by mere hearsay, or evidence of the declara¬ 
tions of a party to mere strangers to the transaction, 
in chance conversations, which the witness had no 
reason to recollect from interest in the subject-matter, 
which may have been imperfectly heard or inaccu¬ 
rately remembered, perverted or altogether fabricated; 
testimony, therefore, impossible to be contradicted . 1 
Purcell vs. Miner , 4 Wall., 517. And in this case, 
without tending in the slightest degree to question 
the integrity and good faith of any witness examined 
in the cause, it is proper to observe and bear in mind, 
that all the evidence offered to establish the contract, 
consists of the mere verbal declarations and statements 
of the deceased, and that the witnesses who depose to 
them had no other means of identifying the expres¬ 
sions used, or the intention of the declarant, than 
their mere power of recollection after the lapse of a 
considerable time. The wisdom of the Statute of 
Frauds, in requiring contracts of great importance to 
be evidenced by writing, is within the constant ex¬ 
perience and observation of every one engaged in the 
administration of justice; and it has been a matter of 
regret by the ablest judges that the provisions of that 
statute should ever have been so far relaxed, as to 
allow the titles of the parties to their estates to depend 
in any considerable degree upon the chances, the un¬ 
certainty and imperfections of human memory, to 
say nothing of their great exposure to fraud and per¬ 
jury.” 

And in Hamilton vs. Thirston, 93 Md., 213, at page 218, 
the court states: 
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“The law does not look with favor upon agree¬ 
ments of this character and this court has declared in 
reference to them, in Mundorff vs. Kilbourn, 4 Md., 
459, that ‘the most stringent doctrines of the court 
should be applied to such cases, especially where the 
alleged agreement is not in writing, as a protection 
against speculating agreements sought to be enforced 
as contracts after one of the parties is no longer here 
to explain the conduct imputed to him and defend 
himself against charges of bad faith or fraud/ ” 

This rule is so well recognized that we need not make fur¬ 
ther citations of cases, but call the attention of the court to 
the cases cited in support of the following proposition from 
the text of 36 Cvc., 692: 

“Such contracts are viewed with suspicion by the 
courts, and must be established by the clearest and 
most convincing evidence. In these as in other con¬ 
tracts, one party to which is deceased, the defendant 
heirs or devisees are under the disadvantage that they 
are deprived by his death of their most important 
testimony.” 


Alleged Writing of September 14, 1902. 

In connection with this document, upon which the bill is 
largely based, there are two important considerations. 

1. Authenticity of Paper Not Established. 

The court is requested to carefully examine the original 
exhibit, and in connection therewith we call attention to 
the following points: The paper itself is not the ordinary 
writing-paper, but was apparently a piece of wrapping-paper, 
and evidently the signature of Smith Twyman found thereon 
is of considerable age. This is apparent from the texture of 
the paper, and particularly the signature of Twyman, par¬ 
ticular attention being called to the chemical action of the 
ink apparent from the reverse side of the paper. Either the 




signature of Twvman was placed on the paper long prior to 
the other writing or the ink had a distinctly different chem¬ 
ical action in destroying the texture of the paper. 

The court will also observe that on this paper is the faded 
imprint of printed matter, indicating that the paper was 
folded between the pages of some printed book for a long 
period of time. It will be noted that the plaintiff testifies 
that this paper was kept in a box with her other private 
papers from the time when it was merely a blank sheet of 
paper, prior to the dato it bears, until it was brought to her 
attorney in connection with this suit. 

The court’s attention is also called to the testimony of the 
plaintiff herself when she was called as a witness for the 
defendant (Record, page 4b) and when she was examined 
in detail upon this paper, her explanation of the apparent 
difference in the ink being that the deceased signed the 
paper with his fountain pen. The plaintiff testified at the 
same time that the deceased did not know how to write any¬ 
thing but his name; that she taught him to write his name, 
and that he would not allow any one to use his pen, but used 
it to practice writing. 

We immediately recalled Frank L. Ullmer (page 47), the 
P a > ing teller at the National Savings and Trust Companv, 
where the deceased kept his bank account, and who had been 
called by the plaintiff (page 30) to prove the signature of 
the deceased. Mr. Ullmer testified that he cashed checks for 
the deceased, and that he had seen him sign his signature at 
the bank; that he usually wrote with the pen which the 
witness handed him at the window, and that he had never 
seen the deceased sign his name to any cards, checks, or 
papers with a fountain pen. 

Referring now to the written matter contained in this 
document, we find that the signature of Smith Twvman is 
almost exactly in the center of the paper, the fold of the 
paper being directly through the word Twvman. On the 
half of the paper below the signature appears only the names 
of the two witnesses. On the half of the paper above the 
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signatures are the five lines of the document. The first four 
lines commence at a uniform distance from the left edge of 
the sheet, and there is a considerable space between the lines. 
The last line, immediately above the signature, commences 
one inch nearer to the edge of the paper than the preceding 
lines, and there is noticeably less space between the fourth 
and fifth lines than between any of the other lines. 

If this paper had been verified by the testimony of several 
witnesses, or even one disinterested witness, or if there were 
not such a number of concurrent suspicious circumstances, 
this question would not be raised, because the court can 
readily understand the impossibility of the son of the de¬ 
ceased obtaining any direct proof of fraud. But the paper 
is verified by the testimony of but one witness, Mrs. Clay, 
who signs as Bertha W. Francis, and who is the sister of the 
plaintiff, and manifestly much concerned in her case. Janet 
Green is relied upon by the plaintiff as a witness to this paper, 
and the plaintiff and her sister testify that Mrs. Green was 
present when it was signed. The latter, however, states that 
she was present when a paper was signed (page 23). She 
does not identify this particular paper. She states that 
Bertha wrote an agreement and read it over. “I did not 
exactly understand all that was in the writing, but T know 
what Twyman said he was going to do. * * * Twyman 

could not sign the paper, but he touched the pen.” What 
Twyman promised to do, she says, was “that he would give 
her the house to live in and all the monev he had for her 
life.” 

Mrs. (ireen and the deceased were alike unable to read or 
write. Mrs. Green’s recollection of the facts, according to 
her testimony, was clear and in no degree uncertain. If, as 
she states, that agreement was to give the plaintiff a life estate 
in this property and was signed by Twyman touching the 
pen, she must evidently refer to some other transaction, and 
we regard her testimony as an impeachment of the document 
instead of a confirmation. 

This paper was manifestly relied upon by the court beloW 
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in entering its decree because, except for the statement con¬ 
tained in the paper and the testimony of Mrs. Clay, the sister 
of the plaintiff, there is no evidence of the fact that the 
deceased agreed that the plaintiff should have $800. Not a 
single witness testifies to any statement on the part of the 
deceased more definite than that the plaintiff was to have 
“her money,” or “money enough to live on,” or “all of his 
money.” 

2. Legal Effect of Exhibit 1, if Established. 

In the bill the plaintiff relies upon this paper as a contract, 
and we assume that counsel for the appellee relies upon it 
now either as a contract or as a written memorandum of a 
verbal contract for the purpose of evidencing the contract or 
taking it out of the statute of frauds. 

The language of the paper shows that it is not a contract, 
but is a testamentary document. The cases involving the 
question whether certain documents of like character are con¬ 
tracts or testamentary dispositions are collected in the case of 
Hazleton vs. Reed, 46 Kansas, 73, in which case the court 
deduces the following rule of construction: 

“The doctrine of the cases is that whatever the form 
of the instrument, if it passes no present interest, but 
only appoints what is to be done after the death of 
the maker, it is a testamentary instrument. It signi¬ 
fies nothing that the parties meant to make a deed 
instead of a will. If they have used language which 
the law holds to be testamentary, their intention is to 
be gathered from the legal import of the words they 
have employed, for all parties must be adjudged by 
the legal meaning of their words.” 

The expression used in the present case, “at my death I 
want,” cannot be regarded as a contract, because these words 
are not expressions of covenant or agreement, but are usual 
and customary words of testamentary direction. Moreover, 
this instrument does not take the form of a contract or agree- 
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lilent, but of a will, and had not the decedent by his subse¬ 
quent will made other disposition of his estate, the attorney 
for the plaintiff would undoubtedly have offered the instru¬ 
ment for probate. 

The Paper as Written Evidence of a Contract. 

r l lie insufficiency of this paper as a memorandum of a con¬ 
tract results from the fact that there is nothing about the 
document which would even indirectly indicate to any one 
that a contract had been made. A deed or receipt or other 
similar paper, while not intended as a contract, may consti¬ 
tute written evidence of an agreement because it specifically 
or by necessary implication constitutes convincing evidence 
that an agreement has been concluded. The execution of a 
testamentary paper would not indicate to any one that a con¬ 
tract had been made to devise property in a certain way. 

In the case of Banks vs. Harris, 20 Federal, 667, the mem¬ 
orandum of terms, property, and parties was complete, but 
it did not show that there had been a contract of sale. The 
court states: 

“No case has been shown or observed in which the 
writing did not show a sale, or that from which a sale 
could be gathered, where if is held sufficient ” 

In a note to this case, the reporter quotes the decision of 
Lord Ellen borough, in Shippy vs. Derrison, 5 Esp., 191, that 
“anything under the hand of the party expressing that he 
had entered into an agreement, set out therein,” is sufficient. 

In 29 American-English Enc. of Law, 873, it is stated that 
“the memorandum must show an agreement made.” 

The execution of a deed is not a sufficient memorandum 
of a contract unless it contains recital of a bargain and sale. 
Lowther vs. Potter, 197 Fed., 196. 

We submit that there can be no question that this partic¬ 
ular document does not show that there was any agreement 
between the parties, and that if admitted as evidence it can 




only be admitted in connection with verbal proof of a con¬ 
tract, to show the terms agreed upon. Under the familiar 
rule that a contract established in part by parol and in part 
by written memorandum is in law a parol contract. Wil¬ 
liams vs. Morris, 95 U. S., 444. The right of the plaintiff to 
equitable relief is dependent upon whether the court should 
grant specific performance of a parol contract under the cir¬ 
cumstances outlined in this case. 

Conditions under Which Parol Contract to Devise May Be 

Enforced in Equity. 

A contract to devise real estate, being within the statute of 
frauds, cannot be enforced unless there is such part perform¬ 
ance as takes it without the statute. Courts have held that 
the delivery of possession during the lifetime of the promisor 
is such a part performance as suffices. There is, however, no 
claim of delivery of possession in this case, the plaintiff hav¬ 
ing worked for the deceased as a domestic until the time of 
his death. 

It has also been held that in a number of instances the 
rendition of sendees to the deceased during his lifetime upon 
promise of a devise may be a sufficient part performance, but 
an analysis of the cases shows very clearly that the plaintiff’s 
case does not come within this rule. 

In Whitney Hay, 15 Appeals D. C., 164 (187), the 
question is apparently settled in so far as the present case is 
concerned. It must be recalled that in the case at bar the 
proposition advanced by the plaintiff is that after she had 
worked for ten years, at an agreed compensation of $5 
per week, the deceased having failed to pay her what was due, 
she threatened to leave, whereupon he agreed to devise to her 
the house in question and give her $800 in settlement of 
her claim, and that this was merely a settlement of her claim 
to that time, and that she is, in addition thereto, entitled to 
$5 per week from the date of that settlement to the death 
of the deceased. 
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She was employed under a definite contract, and has never 
made the claim that her services were of such a character 
that it would be impossible to compensate for them in money, 
nor is there any finding of the court below that the services 
w ere of the peculiar character which has been relied upon as 
the basis for specific performance in most cases of this charac¬ 
ter, on the theory that it would be impossible to secure ade¬ 
quate compensation at law. In Whitney vs. Hay, the court 
states : 


The acts done by the plaintiff in part execution 
must, as we have seen, not only have occurred after 
the agreement had been definitely concluded, and 
with the knowledge and consent of his promisor, but 
also have been of a nature such as to change the rela¬ 
tions of the parties to each other, to such an extent 
as to render a restoration of their former condition 
impracticable.” 

On page 189 the court continues: 

Our conclusion is that the acts of part perform¬ 
ance should not be equally referable to some other 
and entirely different contract, or of doubtful applica¬ 
bility to the one alleged. They must unmistakably 
tend to show 7 not only that there has been an agree¬ 
ment, but also one of the character relied on.” 

See also Williams vs. Morris, 95 U. S., 444. 

In a note upon the question of specific performance of oral 
contracts to devise land in consideration of services rendered, 

found in lo L. R. A., new series, 466, the statement is made 
that: 


The weight of authority holds that if the support 
to be furnished or services to be rendered are of such 
a character as to be capable of an approximately accu¬ 
rate estimate, and their value liquidated in money, so 
that the promisee may be made substantially whole 
specific performance will not be decreed.” 

3t 
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In the case of Schnoover vs. Schnoover, 86 Kansas, 487, 
the court granted specific performance expressly on the 
ground thaW- 

I he sendees are of such a character that their 
money value cannot be satisfactorily estimated.” 

In Rhodes vs. Rhodes, 3 Sandf. Ch., 279, the court calls 
attention to the fact that the payment of a consideration 
is not regarded as part performance to relieve the statute of 
t iauds, because the parties may be restored to their prior 
situation by the repayment of the money and continues: 

“If the consideration for the contract be labor and 
services, those may sometimes be estimated and their 
value liquidated in money. * * * But in a case 

like this, where the services rendered were of 
such a peculiar character, that it is impossible to esti¬ 
mate their value,” etc. 

In S van burg vs. Fossen, 75 Minn., 350, the enforcement 
of a verbal contract is placed upon the ground that the value 
of the services rendered by the plaintiff was incapable of 
measurement in money, distinguishing the cases upon the 
same authorities cited in Whitney vs. Hay. This case was 
followed by a later case in the same court of Stellmacher vs. 
Binder, 89 Minn., 49/. It was held that an oral agreement 
to make a will, where the consideration relied upon as part 
performance consisted of board and services already furnished 
and rendered and the promise to furnish board, room, and 
washing and to care for the wants of the promisor for the 
remainder of his life, such services may be adequately com¬ 
pensated for in money. The court states: 

**If the consideration for the contract be labor and 
services, it may be estimated and their value liquidated 
in money so as reasonably to make the promise hold, 
specific performance will not be decreed.” 

The facts of this last case are very similar to the case at 
bar. It was claimed that the sendees were of such char- 
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aeter as would come within the rule permitting the enforce¬ 
ment of the contract in equity. The plaintiff was the niece 
o the decedent, and the alleged agreement was that deceased 
had agreed in consideration of board and services already 
furnished and the promise of the plaintiff to continue to fur¬ 
nish board, room, and washing and to assist in caring for his 
wants, to leave her certain land. The court distinguished 
these services from those rendered in other cases, in which 
specific performance was decreed, and holds that adequate 
compensation could be made in money. The facts stated in 

that case were much more favorable to the plaintiff than the 
tacts in the case at bar. 

See also the following cases: Conlon vs. Mission, etc., 79 
JV i • feupp., 406; Cooper vs. Colson, 66 N. J. Eq 328- 
Brevator vs. Creech, 186 Missouri, 558; Baldwin vs. Squier,’ 
Kansas, 283; Cordano vs. Ferrette, 15 Cal. Appeals, 670- 
Ilamlm Stevens, 177 N. Y„ 39; Rowan’s Appeal, 25 Pa.’ 


Fourth Assignment of Error. 

Equitable Discretion to Enforce Contract. 

It. is always held that the question of the enforcement of 
such a contract, where the contract is established, is a matter 
of discretion of the court to he exercised within proper 
bounds. In view of this fact we desire to call attention to 
some of the collateral facts developed in this case. It appears 
that the plaintiff went to work for the defendant when she 
was eighteen or nineteen years of age and was, at the time 
of his death, thirty-eight or thirty-nine years of age. Dur- 

mg the period of twenty years she constantly made her home 
with the deceased. 

After twenty years of what her attorney claimed in the 
brief m the court below was constant and exacting domestic 
services, without compensation, she has apparentlv saved at 
least five thousand dollars. She purchased in June, 1908, 
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for $3,/o0 (subject to mortgages amounting to $2,800) a 
house in Twenty-sixth street, upon which she made payments 
to a bank of $40 a month up to May, 1912, and also paid 
to a Mr. I airo $25 a month until a recent date, so that she 
was paying $6o a month on this house for a period of four 
years (Record, page 16). At the time of Twyman’s death 

is Twenty-sixth street house must have been practically 
clear of encumbrance. 

8he also testifies that she was injured in an accident in 
i ay, 1J12, whereupon the deceased started a store for a small 
amount of cash, a paying business, which he gave to her, and 
" 110 1 ® ie ,ULS now a stock of approximately $350. 

It also appears from her testimony that after she had 
worked for IVyman for several years she commenced work¬ 
ing in a laundry, where she remained for about three vears- 
that for nine years, during the latter part of the twenty-year 
|>enod covered by her claim, she worked for the Govern¬ 
ment receiving from $20 to $35 per month; that during six 
months of 1912 she worked in a laundry, and that during 
this period she has constantly worked as a dressmaker, at 
imes employmg several helpers and making as high as $15 
b. $18 a week from th,s single pursuit. It also appears that 

Sth n her° Ur ° r ^ She h8S had 8 y ° UDg C ™ d livin 8 

It was frankly admitted by counsel for the appellee that 
this "oman is « colored woman, one of a class of domestics 
e.unmg her living, as he has expressed it, in domestic sendee 
and at the wash-tub. W e believe from the evidence as a 

aV° f !h 8t the - real fact is that she has received a return for 
all of the sen-ices she has rendered. We also express grave 

doubt whether, as a matter of fact, she was entitled to receive 

$o a week during this entire period. One of her witnesses 

Mary W est, states (Record, p. 29) that thirteen years ago she 

«as wor mg with the plaintiff at a laundry; that “Twyman 

<ame there and in my presence offered her $5 a week if 

she would quit the laundry and work for him.” There is no 


J 








reason to doubt the truth of this woman’s statement. If her 
statement is true, Twyman did not understand that he owed 
her $5 a week for the time she was working in other employ¬ 
ments, and the evidence showing so clearly that she was 
employed during certain periods, aggregating approximately 
two-thirds of the twenty years, we submit that it should be 
left to a jury to determine what portion of this time was 
chargeable to the decedent. 

In view of the general character of the evidence, we submit 
that the case was one which should properly have been tried 
before a jury, so that the witnesses would appear personally 
l»efore the tribunal authorized to determine the facts. The 
evidence in this case was taken prior to the adoption of the 
recent equity rules, under which the testimony is taken in 
open court, so that one of the means by which the truth of 
witnesses’ statements may be determined, their personal ap¬ 
pearance and manner of testifying, has not been possible in 
this case. 

Respectfully submitted, 

J. H. 'RALSTON, 

W. E. RICHARDSON, 

. H. T. WINFIELD, 

GEORGE S. SHACKELFORD, 

Attorneys for Appellant. 
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ELLEN GERTRUDE CARTER, Appellant, 
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BRIEF FOR THE APPELLEE IN No. 2876 AND THE 

APPELLANT IN No. 2877. 


Statement. 

In 1891 Smith Twyman, a colored man, then about 70 
years old and recently a widower, requested his grandniece. 
Ellen Gertrude Carter, the plaintiff below, and so desig¬ 
nated in this brief, to become his housekeeper. The said 
lo 



plaintiff was then about 18 years of age and was em¬ 
ployed in domestic service at $15 a month, with lodg¬ 
ing and subsistence. Twyman offered to pay her $5 per 
week. She accepted the offer, and for more than twenty- 
one years, until Twyman’s death, in February, 1913, she 
remained in his service, acting as cook, housekeeper, laun¬ 
dress, and largely as nurse to her aged uncle, and for a time 
managing a small grocery which he had established. She 
was the only servant in the house, and, in addition to the 
usual duties incident to such a position, she afforded Twy¬ 
man much personal attention, such as his advancing years 
made necessary (pp. 13-17). 

Twyman paid the plaintiff in the first six or eight months 
about half of what he promised. After that, until his death, 
he paid her nothing. In 1902, upon her threat to leave his 
sendee for non-payment, he promised that he would leave to 
her by his will a sufficient sum to compensate for all her 
services. At the same time he agreed that he would devise 
to her the house in which they were living. He then signed 
a paper indicating his purpose to devise to her the house, 
together with $800, the sum which, added to the estimated 
value of the house, would equal the wages then accrued (pp. 
16, 18, 22). 

After the execution of this paper the plaintiff, relying 
upon Twyman’s promise, continued in his service until he 
died. Shortly before his death he made a will, in which, 
after bequeathing only $100 to the plaintiff and making a 
few other small legacies, he devised all the residue of his 
estate to his son, Reuben Twyman, defendant below and 
here appellant in one case and appellee in the other. 

The present bill was filed on the facts as here briefly 
stated, and prayed that Reuben be decreed to convey to the 
plaintiff the house above mentioned, that an accounting be 
had of the wages due to the plaintiff, and that the defendant 
be decreed to pay the sum ascertained. The decree orders 
the conveyance of the house and the payment of $800, in 
accordance with the agreement of 1902. Both parties ap¬ 
peal. 
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Assignment of Errors. 

It will be submitted that the court below erred in that it 
denied to the plaintiff all of the relief prayed for in her bill 
of complaint, other and further than that relief which is 
granted by the said decree; and 

In that it failed and refused to allow the plaintiff com¬ 
pensation for sendees rendered by her to the late Smith 
Twyman after September 14, 1902, and to the time of his 
death, in February, 1913. 


ARGUMENT IN No. 2876. 

That the plaintiff lived in Smith Twyman’s house for 
more than twenty-one years, and that during that period she 
did his housework, washing, ironing, and other domestic 
sen ice, are facts established by the agreeing evidence of both 
sides, and not disputed. 

That Twyman agreed to pay the plaintiff for her services 
at the rate of $o a week is also established by abundant evi¬ 
dence. This promise was made in the presence of Bertha 
Cla y (P* 18), and eight or nine other witnesses testify to 
declarations of Twyman to the effect that he had made such 
a promise (pp. 24, 26, 27, 51). Before Gertrude went to live 
with him, he offered to pay $5 either to her or to Elizabeth 
Walton, as the latter testifies (p. 48). Other witnesses tes¬ 
tify that Twyman spoke of his indebtedness to Gertrude, 
though without indicating definitely the wages agreed (Haw¬ 
kins, p. 27, Bain, p. 22; Waldron, p. 51). Twyman spoke 
of the agreement, within a month of his death, to McKay 
(p. 24); he mentioned it less than six months before his 
death to Gov (p. 26); he spoke of it from twenty-five to fifty 
times to Margaret Caldwell (p. 27); in the fall preceding his 
death he stated to Mrs. Walton that he owed the plaintiff 
money (p. 48), and three or four years before that he told 




Johnson, the policeman in that neighborhood, of the engage¬ 
ment to pay $5 a week (p. 51). 

The intrinsic improbability of the defendant’s theory that 
the plaintiff worked more than 21 years merely for the sake 
of lodging and victual is amply developed by the facts 
in proof. In 1891, when Gertrude went to live with Twy- 
man, she was, though but about 18 years old, earning $15 a 
month plus lodging and subsistence (p. 17). Since that 
time she has been ottered much higher wages as a cook, addi¬ 
tional to room and board (p. 17); and she has actually 
earned, even while doing Twyman’s housework, $5 and $6 
a week at a laundry and from $20 to $36 a month as a char¬ 
woman (p. 15), besides earning other considerable sums by 
sewing (p. 17). She had, moreover, the home of her father, 
to which she was free to resort, besides the hospitality and 
interest of her sisters to guarantee her against homelessness 
and want. Indeed, it was due chiefly to the resentment of 
these sisters against Gertrude’s working without pay that 
Twyman w T as induced to sign the paper evidencing his in¬ 
debtedness to her (p. 18). She had besides, after 1896, a 
husband w r ho was not only willing but eager to take care of 
her, and whom she refused to join because Twyman needed 
her and had promised to pay for her services. Even in the 
absence of all affirmative proof of an agreement to pay for 
the plaintiff’s services, such an agreement w r ould be so pow¬ 
erfully suggested by the circumstances that very clear and 
cogent evidence would be requisite to warrant a finding of 
some different arrangement. 

Reuben Twyman himself testifies that his father told him 
that he had frequently paid Gertrude divers sums of money 
for her services, on one occasion as much as $60 (p. 33). 
Reuben, agreeing with all the other testimony on the point, 
says that his father was very penurious (p. 34), and that 
he, the father, never gave his only son so much as $60 at a 
time except in his last illness, w T hen Reuben was supplied 
with $95 for traveling expenses. And in all his life Reuben 
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did not receive altogether from his father so much as $200, 
even including this last $95. It is difficult to believe, there¬ 
fore, that the miserly old man ever gave any money to the 
plaintiff as a gratuity; and if the $60 and other sums were 
not paid as wages, then they were not paid at all. The plain¬ 
tiff admits that she received about half of the wages due her 
for her first six or eight months of service. Half of her 
stipulated wages for six months is not far from $60. Half 
for eight months would include that sum and absorb a few 
other payments of smaller amounts. It appears, too, from 
the defendant’s own account of what his father told him, that 
this payment of $60 was made 20 years ago—that is, in the 
early months of the plaintiff’s employment (p. 34). 

There is no pretense that Smith Twyman ever paid 
Gertrude more than she admits or that he paid anything at 
all in the twenty years before his death. Reuben, who came 
into possession of all his father’s papers, found no checks in 
favor of Gertrude, and no witness undertakes to testify to the 
payment of a single cent to her by the old man. 

The plaintiff in June of 1908 purchased a small house 
for herself at the price of $o,/50. The initial payment was 
$250, of which $50 was contributed by her sisters. Her 
subsequent payments have amounted to about $3,200 or 
$3,300, as she states them on a rough computation from 
memory. The house rents for $26.50 per month and has 
been idle only three months, having yielded about $1,500 
(p. 16). For three years, beginning in 1897, the plaintiff 
earned from $5 to $6 a week by working in a laundry, and 
again for six months in 1911-1912 (p. 15). For nine years 
she has been a charwoman at the War Department, working 
two hours a day, and earning from $20 to $36 a month. 
She has also at various times earned from $15 to $20 a week 
by sewing (p. 18). These employments have never pre¬ 
vented her keeping house for Twyman, and with the rents 
they amply account for the $3,500 or about that amount 
which she has put into her own house. 
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The paper executed in September of 1902 not only estab¬ 
lishes a pre-existing agreement to pay for the plaintiff’s 
sendees, but it also affords most persuasive proof as to the rate 
of pay agreed upon. At the date of this paper the plaintiff 
had been in Twyman’s service for almost exactly eleven years. 
She had been paid about half of the wages due in the first 
eight months. There was, then, unpaid wages for about ten 
\ears and eight months, which would be 554 weeks at 
$5==$2,/70. Taking the rate at $20 per calendar month, 
the amount would be $2,560. The house is worth (in 1914) 
from $1,700 to $2,000 (p. 51). If in 1902 the house was 
worth $1,700, that sum plus $800 equals $2,500. If the 
house was reckoned at $1,900, that sum plus $800 would be 
$2, * 00. Taking the house at its lowest valuation, adding 
$800 and dividing the sum by the number of months, the 
result is $19.91 as the monthly rate of pay. Taking the 
house at $2,000, adding $800 and dividing by the number 
of weeks, the quotient is almost exactly $5.05 as the weekly 
wage. By any possible computation the combined value of 
the house and the money demonstrates that Twyman consid¬ 
ered himself indebted at a rate exceeding $4.50 per week 
and not much over $5. 

So curious a coincidence could not be accidental. It is 
manifest that the amount of money mentioned in the agree¬ 
ment was arrived at by a more or less accurate calculation 
of the wages then earned, and that the parties assumed as 
the agreed rate $5 per week. Unless that rate was $5 or 
very nearly that it is impossible to account for the fact that 
the sum of $800 was fixed upon rather than $500 or $1,000 
or some other amount arbitrarily selected. 

Twy man’s execution of the paper dated September 14, 
1902, is amply proved, as are also the circumstances and 
understandings surrounding that transaction. As the court 
below observed, it is quite probable that some such agree¬ 
ment should have been made, and the proof of the actual 
agreement is satisfactory (p. 9). The execution of the paper 


is proved by the survivor of the attesting witnesses (p. 18), 
by Janet Green, who happened to be present (p. 23), and by 
the plaintiff herself, who was called as a witness for the 
defendant, and whose disqualification by Code, sec. 1064, was 
thereby waived as to this point at least (p. 46). The gen¬ 
uineness of the signature is established by the paying teller 
of the bank at which Twyman deposited, and who was accus¬ 
tomed to cash checks bearing his signature (p. 30), and also 
by McKay, who knew Twyman’s handwriting. One month 
before his death Twyman mentioned to McKay that he had 
made such an agreement, which he regarded as of subsisting 
effect, and within 14 days of his death he gave directions 
for a will in which the substance of the same agreement was 
to be incorporated (pp. 24, 25). Three or four years before 
he had declared to his spiritual adviser and to the policeman 
who passed his house that he was going to leave the house 
to Gertrude (p. 51). 

In the face of all this positive proof and concurring evi¬ 
dence from sources wholly independent of each other it is 
difficult to understand the suggestion made in defendant^ 
assignments of error that the paper is insufficiently proved 
and fraudulent. Standing by itself, with no affirmative 
proof except of the signature, the paper is supported by strong 
presumptions. If the document is not genuine the plaintiff, 
her dead sister, her living sister, and Janet Green are guilty 
of forgery, and three of them have committed gross perjury. 
The forgery thus gratuitously to be assumed would be an 
exceptionally bold one and one uncommonly difficult of suc¬ 
cessful execution; and, granting that the persons concerned 
were criminally disposed, forgery is not the precise form of 
fraud likely to be undertaken by four colored women, who 
make their living by domestic service and at the wash-tub, 
and of whom all are but little accustomed to the pen, as may 
be inferred from the literary features of the document in 
question. Such a wholesale imputation of daring criminal¬ 
ity would be very startling even if supported by a respectable 





body of proof. There is not a syllable of testimony tending 
to discredit the character or morals of any one of the women. 
Of the four persons concerned only the plaintiff had any in¬ 
terest in the transaction; and, even if her two sisters could be 
suspected as influenced by relationship, not even that bias 
can be attributed to Mrs. Green. The purport of the paper, 
moreover, accords exactly with numerous subsequent decla¬ 
rations of Twyman; and some such agreement is not only 
consistent with the after conduct of the parties, but actually 
necessary to account for the plaintiff’s long service without 
pay. 

That Smith Twyman on September 14,1902, if not before, 
agreed to devise the house wherein he lived to Gertrude 
Carter is amply proven, not only by the paper dated on that 
day, but by his frequent declarations. He made this promise 
in the presence of Janet Green before that paper was signed 
(p. 24) and he declared to her that he would leave the house 
to Gertrude on at least 20 occasions and within a year of his 
death. Within two weeks of his death he. directed McKay 
to provide the same devise in a proposed will (p. 25) and he 
had given a like direction three weeks before that, when his 
mind was perfectly clear (p. 24). To Margaret Caldwell he 
declared more than 25 times that he should leave to the 
plaintiff the house and a certain amount of money (p. 27); 
and statements of like import were made to at least three 
other witnesses (pp. 48, 51). 

In the presence of several other witnesses Twyman made 
statements acknowledging his indebtedness to Gertrude 
Carter, expressing his warm appreciation of her long service 
and fidelity to him and declaring his intention to discharge 
his obligations to her by liberal provision in his will (pp. 21, 
22, 26, 27, 28, 48, 49). 

Twvman’s strikingly penurious disposition, which is fre¬ 
quently mentioned (pp. 14, 15, 20, 24, 28, and elsewhere), 
makes it the more probable that he promised payment of his 
indebtedness to the plaintiff to be made by his will. 
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Against these repeated and emphatic declarations of in¬ 
debtedness and of a purpose to provide for it by will, the evi¬ 
dence of conflicting declarations is trifling, even so far as it is 
credible. Richardson (p. 44) says that Twyman expressed 
himself as at liberty to disregard Gertrude in making his 
will. But on the same occasion, according to this witness, 
the testator declared that “he had been liberal with her ail 
along and was quite sure that she was provided for.” And 
the witness says also that Gertrude told him about that time 
that her uncle had promised to provide for her by will. 
Now, inasmuch as there is no pretense of proof that Twyman 
had ever given Gertrude any money at all and as all the 
evidence on the point agrees that he never paid her any 
wages after the first six or eight months, the inevitable infer¬ 
ence from what Twyman said to Richardson—assuming that 
he said it—is that the testator had in his mind his agreement 
of 1902, which, as otherwise appeal’s, lie regarded as binding 
and effective within a month of his death, when he men¬ 
tioned it to McKay (p. 24). 

Franees Garland, called by the defendant, does not profess 
to have heard Twyman deny that he had provided for Ger¬ 
trude or e\ en that he was indebted to her. He did, however, 
according to the Garland account, on one occasion, say to 
her that he had not hired Gertrude \ that she w*as onlv staying 
around in the hope of getting something at his death, but 
that she w T ould be mistaken, “for I have everything fixed 
for my son, so he will get everything I have” (p. 41). 
About the same time, so further avers the veracious Garland, 
the plaintiff herself related that she had found a will executed 
by her uncle by which he had “made everything over to his 
son and had not given her a single thing.” 

Both these conversations are fixed in the fall of 1912. 
“Twyman was then going around, and it was before his last 
illness began” (p. 42). In that fall Twyman told his min¬ 
ister that he had not made a will and promised to see Mr. 
Woodward on the subject (p. 44). As late as the early part 
of December he had not made a will, but was still talking of 
2o 
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it when he would see Mr. Woodward (p. 36). In that month 

e ook to his bed, and Mr. Woodward was not sent for until 
a few days before January 22 (p. 36). The will first drawn 
was not executed, and the old man’s first actual will was not 
signed until the 25th or 26th of January, 1913. 

If, therefore, in the fall of 1912, before Twyman took to 
his bed, he told Mrs. Garland that he had made a will in 
favor of his son, he told what he knew to be untrue. If the 
old man did not tell the woman an intentional falsehood, 
she invented it. If the lie was of Twyman’s making, it is 
wholly immaterial to the present issues, since it does not tend 
to prove the existence of a will, which is otherwise effectually 
disproved, and it does not tend to disprove the making of a 
former agreement. If the falsehood was conceived by Mrs. 
Garland, her testimony on this point only confirms other 
features of her deposition which thoroughly discredit her. 

The statement as to the finding of a will which this witness 
ascribes to the plaintiff was, of course, if made, utterly false 
and altogether without the slightest basis in fact, since at the 
time there was certainly no will in existence. If what the 
Garland woman says is true, Gertrude must have told her 
a willful and deliberate lie, and one, moreover, which was a 
wholly gratuitous and silly lie—a sheer falsehood invented 
by herself, operating against her own interest, and told to 
her personal enemy. 

The other statement attributed by Mrs. Garland to the 
plaintiff may be justly weighed with reference to the general 
credibility of the witness as indicated by her whole testimony. 
She lived directly opposite the Twyman house for 13 years, 
saw Smith Twyman frequently, conversed with him almost 
every day, and often visited at his house. During this period 
she knew Gertrude Carter, knows that she lived at Twyman’s, 
and testifies that, on one occasion at least, Gertrude became 
remarkably confidential with her. Yet this woman, thus 
intimately conversant with the domestic affairs of Twyman, 
swears that she never, not once in her frequent visits for 13 
years, saw Gertrude cooking, washing, cleaning, or doing 
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any other domestic work (p. 41). Considering that every 
other witness in the case, on either side, even Reuben him¬ 
self, knows that the plaintiff was Twyman’s housekeeper and 
did all his housework, and considering that Mrs. Garland, 
if she speaks truly as to her acquaintance with the family, 
could not have failed to know the same fact, her unwilling¬ 
ness to allow the plaintiff credit for a fact otherwise unques¬ 
tionably established affords an excellent test of the Garland 
woman’s veracious intent. Mrs. Garland is honest enough 
to admit that she has had one or more quarrels with the 
plaintiff and has indulged in some unfriendly gossip about 
her. She also disclaims any intimacy or confidential rela¬ 
tions with Gertrude (p. 42). Yet this witness undertakes 
to swear that Mrs. Carter, on one occasion, there being no 
reason for confidence suggested, stated that she, the plaintiff, 
was working for Twyman only for her lodging and sub¬ 
sistence. 

If this statement were true, it could hardly have been 
made to this witness. Considering the large number of 
people who visited the Twyman house and knew Gertrude, 
and with whom she and her uncle talked of their affairs, it 
would be singular if the only person to whom the plaintiff 
ever made a compromising admission should be her most 
bitter enemy. The statement, besides, if made, would have 
been another silly falsehood, invented for no imaginable 
reason, operating against the plaintiff’s interest, and told 
where it would do her most harm. 

Mrs. Garland assigns as one reason for her belief that 
Gertrude never did any housework the fact that she worked 
in a laundry, and so had no time. Yet Mrs. Garland is 
herself employed, and, notwithstanding, manages to keep 
house for her husband (pp. 41, 42). This witness also 
states that the plaintiff kept the grocery belonging to the 
old man and was accustomed to wait upon customers (p. 41), 
which fact certainly does not suggest that her time was so 
engrossed by laundry work that she could not manage the 
house. 
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Reuben Twyman, defendant to the bill and practically the 
sole devisee of his father’s estate, testifying in his own in¬ 
terest, undertakes to prove a number of facts, most of which, 
as it happens, are shown by the otherwise general consensus 
of testimony not to be facts. Indeed, the defendant could 
not altogether agree with his own witnesses on certain points; 
and on others, if he is to be credited, almost every one of the 
plaintiff’s witnesses, as well as the plaintiff herself, have 
committed the most copious perjury. According to Reuben, 
his father frequently declared that he did not owe anything 
at all to the plaintiff; that he had never employed her or 
promised to pay her, but simply suffered her to linger in the 
house for 20 years, and that, though he had given her 
money, $60 at a time, that was only because she was in the 
house (p. 34). 

'Now, according to eight or ten disinterested witnesses, 
most of them intimate friends of the old man and frequent 
visitors at his house, Smith Twyman, at the very time that 
he thus expressed himself to his son, was constantly and 
emphatically stating to everybody else that he was deeply 
indebted to the plaintiff, that he had promised to pay her 
wages, and that he was obligated to provide for her after his 
death. If, therefore, Reuben tells the truth—if he tells even 
what he understands and believes to be true—the necessary 
result is that almost or quito a dozen persons, all of whom 
are wholly disinterested and unimpeached, have entered into 
an actual and carefully elaborated conspiracy to commit per¬ 
jury for the sake of a poor colored woman. 

Reuben’s testimony, however, is not only contradicted by 
disinterested witnesses at practically every point at which it 
is capable of confirmation or contradiction, but is itself so 
full of incredibilities that it could not be greatly depended 
upon if it came from one quite disinterested and more ap¬ 
parently disposed to tell the truth (pp. 33-35). He does 
not know that the plaintiff did his father’s housework; he 
does not know that she was related to his father; he says his 
father declared she was not related, though the father had 
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in writing described her as his grandniece; he never heard 
that Gertrude made any claim for her services until this suit 
was brought, although he knows that she made such a fuss 
that his father would not sign the first will prepared for him 
(p. 32). Although Reuben is a laboring man, he does not 
know—so he solemnly swears—how much his father left 
him; it may be only $1,000, and it may be $10,000, or it 
maybe $20,000 (p. 33). 

The facts being established, the law is clear. 

It is well established, and especially so in this District, 
that a contract to leave property to one by will is valid and 
enforcible, particularly when based upon a consideration 
executed on the other side. 

Brown vs. Sutton, 129 U. S., 238. 

Whitney vs. Hay, 15 App. D. C., 164; affirmed, 181 
U. S., 77. 

Cherry vs. Whelan, 25 App. D. C., 537. • 

Van Duyne vs. Freeland, 12 U. S. Eq., 143. 

Sharkey vs. McDermott, 91 Mo., 647. 

The fact, therefore, that Twyman, for some reason, found 
it expedient to make a will ignoring the claim of the plaintiff 
does not in the least abrogate his pre-existing agreement to 
provide for her compensation or discharge his estate from 
obligation solemnly assumed by him. 
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ARGUMENT IN No. 2877. 

There is much evidence to show that $5 per week is a 
fair wage for such work as was done by the plaintiff. See 
the deposition of S. C. Moore (p» 29) and the testimony of 
Bertha Francis, Margaret Caldwell (p. 27), and others. The 
prevailing rate of wages for domestic service has been much 
higher in the last ten years that it was twenty years ago, 
and has been not less than $20 per month, with lodging and 
subsistence (p. 29). At $5 per week, the plaintiff’s wages 
from September 14, 1902, to February 2, 1913, would 
amount to $2,700. 

The decree of the court below, while correct, so far as it 
goes, is erroneous, in that it limits the plaintiff’s recovery to 
the amount fixed by the agreement of 1902. 

Twyman lived after the date of that paper for ten years 
and four and a half months. During this subsequent period 
the plaintiff served him just as she had served for eleven 
years before, except that her service became more arduous 
as her uncle became older and required more attention. 
The decree allows nothing whatever for this service subse¬ 
quent to the agreement of 1902. The disallowance of addi¬ 
tional compensation evinces, it is submitted, a radically er¬ 
roneous conception as to the nature and purpose of that 
paper. 

The testator’s agreement to pay wages was not made in 
1902 and does not rest upon the document executed in Sep¬ 
tember of that year. If no such paper had been signed, the 
promise to pay and the agreed rate of payment could be 
established by pure parole, as was done in Cherry vs. Whelan 
and Tuohy vs. Trail. And the proof actually made in the 
present case is sufficient, without the agreement of 1902, to 
establish the testator’s promise to pay the plaintiff wages at 
the rate of $5 per week. 

That agreement, therefore, while it is very valuable as 
evidence of the contract, is not itself the contract; and it 
was not intended, nor does it purport, to embody the con- 




tract. On the contrary, the agreement to devise the house 
and $800 was made in pursuance of a pre-existing contract 
and in partial performance of that contract. 

The decree embodies the fallacy of confounding what is 
evidence of a contract with the contract itself, and holding 
the plaintiff limited by a transaction which was only col¬ 
lateral to her subsisting contract and intended only as a part 
performance of it. The paper of 1902 does not purport to 
supersede the existing contract or to create a new one, or at 
all to provide for the future. It does not define the under¬ 
takings and claims of the respective parties; it does not recite 
the consideration (though it might be a valid memorandum 
for all that: Code, sec. 1117), and it does not profess to limit 
the compensation of the present plaintiff. Taken in itself, 
it fixes in her a right which is unconditional and inde¬ 
pendent of any future act on her part. Certainly it does 
not purport to bind her to continued and indefinite service 
or to be contingent upon her remaining even for a day with 
Smith Twvman. 

Read in the light of the testimony concerning its execu¬ 
tion, the document of 1902 is simply a present provision for 
the future payment of a sum presently due upon a subsisting 
and continuing contract. As has been pointed out, the 
agreement proceeds upon an estimated value of the house, 
and to that adds a sum of money which is manifestly fixed 
by reference to the wages already accrued, and which is 
conceived as sufficient, taken with the house, to satisfy the 
indebtedness then due upon the. contract of employment. 
The transaction was a settlement of accounts to its date and 
an arrangement for the payment of the balance found to 
exist. 

Certainly the settlement then made was not intended or 
understood on either side to bind Gertrude to work for 
Twyman so long as he should live without further compen¬ 
sation than that presently ascertained. The old man might 
live only a few weeks or he might live more than 20 years. 
To construe the paper as an agreement to accept the sum 
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then fixed as payment for so indefinite a period of sendee 
would be to make the agreement a gambling contract; and if 
it were clearly so intended, a court of equity could not con¬ 
sistently give effect to its aleatory features, but would recon¬ 
cile it with reason, legality, and good conscience. Moreover, 
since the amount promised to the plaintiff was no more than 
she had already earned, if the paper was intended to fix her 
compensation for future as well as past sendees, it was, as to 
future sendees, entirely without consideration, giving her no 
more than that to wdiich she w as already entitled. 

It is quite likely that Twyman expected Gertrude to re¬ 
main with him so long as she should live. But it is not 
likely and there is no proof at all that he regarded himself 
as quit of all obligation to her for future sendees by giving 
her the house and $800. On the contrary, the evidence 
quite sufficiently show’s that neither he nor the plaintiff had 
any such understanding as to the effect of the transaction. 
At the time of executing the paper Twyman said: 

“I am willing to draw up a statement so that she 
wdll certainly see that she is going to get something” 

(p. 18 ). 

According to Janet Green— 

“he promised, if she would not go, he would give her 
the house they lived in and all the money he had for 
her life. That is w hat he said. * * * I did not 

exactly understand all that w T as in the wanting, but 1 
know what Tw r yman said he w’as going to do. * * * 
Don’t remember how much money Smith Twyman 
promised Gertrude. He told me he was going to give 
her enough to live on for her lifetime. He did not 

specify the sum” (p. 23). 

» 

These witnesses—disregarding w T hat the plaintiff says— 
show r that, at the very time at which the agreement of 1902 
was executed, the testator contemplated the transaction, not 
as a settlement of all future accounts, but as merely an assur¬ 
ance to Gertrude that she would get something, a certain set- 
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> tlement of his existing indebtedness to her. So far from con¬ 

ceiving that he had limited her to the house and $800 as 
compensation for all services, past and future, he made an 
express provision for the future by his promise, if she would 
not leave him, to make her independent. This promise, 
plainly, could not be referred to the property secured to her 
by the then-executed agreement, only about $2,500, but must 
have contemplated a materially larger amount to be left her 
if she should remain in his house until his death. 

The many subsequent declarations of Twyman made to 
different persons and at various times in the period of more 
than ten years after 1902, and made within a few days of 
his death, in 1913, evince the same understanding of the set¬ 
tlement made in 1902. To no one did he ever say that he 
had paid Gertrude in full by his agreement to give her the 
house and $800. To several he did say that he had agreed 
to pay her wages at the rate of $5 a week, to be paid after his 
death. Within a year of his death he told Mrs. Green he 
intended to leave Gertrude the house and enough money to 
live on (p. 24). Two weeks before his death he directed 
McKay to procure for him a will leaving to her the house, 
$800 in money, and sufficient money in addition to discharge 
the trust upon a house that she was buying (p. 25). To 
Johnson, the policeman, Twyman said three or four years 
before his death that he was paying Gertrude $5 a week; 
that he was going to leave her one of his houses and that she 
would be well fixed after his death (p. 51). 

These declarations are wholly inconsistent with any notion 
that the declarant had discharged his full obligation to the 
plaintiff by his agreement to leave her the house and $800. 
On the contrary, the decedent constantly manifested the 
sense of a continuously accruing indebtedness, which was to 
increase from week to week until his death, and which was to 
be discharged by a devise of the house and a sum of money 
sufficient, with the value of the house, to equal the amount 
accrued at his death, if, indeed, some of the declarations did 
not import even more generous intentions. 

3o 
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^Now, to limit the plaintiff, as did the court below, to just 
the allowance which she had earned more than ten years 
before the testator’s death is manifestly inequitable. To base 
this limitation upon the agreement for the house and $800, 
made in 1902, is to convert that agreement from the mere 
security which it was intended to be into an abrogation of a 
valid, then subsisting, and afterward performed contract. To 
hold that this agreement embodied the contract between the 
parties is to ignore all the evidence of a pre-existing contract 
and to ignore also all the prior relations of the parties without 
which the transaction in 1902 cannot be understood. 

The jurisdiction in equity in respect of this case is clearly 
established by the authorities above cited, which cannot be 
distinguished from the present case. 

Besides the suggestion of fraud and the prayer for an 
accounting made in the bill there is stated a case for specific 
performance which cannot be enforced at law. The agree¬ 
ment of the testator to devise the house, it may be observed, 
does not depend altogether upon the paper executed in 1902.' 
Ihat paper is excellent evidence of such an agreement; but 
the agreement is otherwise established by parol, as is held 
to be competent in the cases of similar character which have 
been cited. The present case is the stronger than any of 

those by the addition of documentary evidence proving the 
agreement. 

The jurisdiction of equity having attached by reason of 
the right to specific performance, to say nothing of the other 
grounds suggested, that jurisdiction remains for the admin¬ 
istration of other relief, though the other relief be of a strictly 
legal nature. J 

hven though the court should fail to find facts warranting 
a decree for specific performance or other purely equitable 
relief, having taken jurisdiction to determine that question, 
equity will retain the controversy for complete settlement, 
though only legal relief can be afforded. 

Bispham’s Principles of Equity, s. 37. 

Pomeroy on Equity, v. 1, s. 182. 

United States vs. R. R. Co., 160 U. S., 1. 


— 
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f Where an equity court refuses to decree specific perform¬ 

ance it will retain the case so as to award the plaintiff dam¬ 
ages for non-performance of the contract. 

Cuff vs. Deland, 55 Barbour, 481. 

If there be a valid objection to the jurisdiction in equity 
on the ground of available relief at law, that objection was 
waived by going into the defense. Unless the case is com¬ 
pletely and essentially beyond the power of equity the objec¬ 
tion to the jurisdiction must be taken in limine and cannot 
be raised except by demurrer or plea, and certainly not after 
proof is taken. 

Brown vs. Iron Co., 134 U. S., 530. 

Citing: 

1 DanielFs Chancery Prac., 550, 555. 

Reynes vs. Dumont, 130 U. S., 354, and other cases. 

To which may be added: 

Tyler vs. Savage, 143 U. S., 97. 

Allen vs. Pullman Co., 139 U. S., 658. 

Hollins vs. Brierfield Co., 150 U. S., 381. 

Detroit vs. Rwy. Co., 184 U. S., 164. 

Wylie vs. Coxe, 15 How., 415. 

For these reasons it is submitted that the decree appealed 
from should be modified by decreeing the payment to the 
plaintiff of $2,700 additional to that allowed, and, as thus 
modified, affirmed. 

CHARLES A. KEIGWIN, 

Attorney for Appellee in No. 2876 and 

for Appellant in No. 2877. 
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